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Wiutiam A. Hvrr, plaintiff in error, vs. Rietey & Trystey 
et al., defendants in error. 


(Jackson, J., having been of counsel, did not preside in this case.] 

Where complainant has a complete remedy at law, equity will not as- 
sume jurisdiction, even in cases of fraud; especially where to assert 
such jurisdiction, would cause the main parties defendant to litigate 
out of the county of their residence. 


Equity. Jurisdiction. Fraud. Before Judge Hill. Bibb 
Superior Court. April Adjourned Term, 1876. 


Reported in the decision. 


R. W. Jemison; R. K. Hives; Lyon & Nisser; Bacon 
& Rvuruerrorp, for plaintiff in error. 





SUPREME COURT OF GEORGIA. 


Huff vs. Ripley & Tinsley et al. 


Lanier & Anverson, Hirt & Harris ; Wasutneton Des- 
sau, for defendants. 


Warner, Chief Justice. 


The complainant filed his bill on the equity side of the 
court, in the county of Bibb, against Ripley & Tinsley, of 
said county, merchants and brokers, and J. W. Lathrop & 
Co., commission merchants and factors of the county of 

Yhatham, and William L. Lampkin & Co., bankers of the 
county of Monroe, and B. Pye & Son., bankers of the last 
named county, in which he alleged that Ripley & Tinsley, 
as the brokers and agents of J. W. Lathrop & Co., had, on the 
15th of March, 1875, purchased of the complainant a quantity 
of bacon and paid therefor in a note made by William L. 
Lampkin & Co., and Pye & Son, for $2,500, dated 12th of 
March, 1875, due sixty days after date, payable to the order of 
W. L. Lampkin & Co.,and indorsed by them—with a prayer 
that Ripley & Tinsley, J. W. Lathrop & Co., and W. L. Lamp- 
kin & Co. (the said B. Pye & Son., having been adjudged 
bankrupts), they and each of them might be decreed to account 
with complainant for the sum of $2,500, the cash value of 
said bacon, with interest thereon, which had been wrong- 
fully and fraudulently obtained from complainant as set 
forth in his bill, and that the said J. W. Lathrop & Co., be 
compelled to take back said note, and that all be compelled 
to account jointly and severally for said bacon. The com- 
plainant waived all discovery from the defendants. The 
defendants demurred to the complainant’s bill on the ground 
that he had a full and adequate remedy at law, and because 
no substantial relief is prayed against any of the defendants 
residing in the county of Bibb, and no grounds for relief 
alleged against them, which would give the court juris- 
diction to grant the relief prayed for against J. W. Lathrop 
& Co., of Chatham county. The court sustained the de- 
murrer and dismissed the complainant’s bill: whereupon 
the complainant excepted. 





ATLANTA, JANUARY TERM, 1877. 13 


Huff vs. Ripley & Tinsley e¢ al. 


The alleged equity of the complainant, as set forth in his 
bill, is, in substance, that Lampkin & Co., and Pye & Son., 
were largely indebted to Lathrop & Co., to-wit, in the sum 
of $20,000.00, though that fact was not generally known, 
and their credit as merchants and bankers was good ; that a 
few days before the 12th of March 1815, Lampkin & Co., and 
Pye & Son., knowing of their inability to pay their indebted- 
ness, secretly and privately advised Lathrop & Co. of their 
failing condition, who went to their place of business, ex- 
amined into their pecuniary affairs, and ascertained their in- 
solvent condition, whereupon it was agreed between Lamp- 
kin & Co., Pye & Son., and Lathrop & Co., that the former 
should execute to the latter certain notes of $2,500.00 each, 
dated 12th of March, 1875, due sixty days after date, for the 
aggregate amount of $20,000.00, said notes to be signed by 
Lampkin & Co., and Pye & Son., payable to the order of 
Lampkin & Co., and indorsed in blank by them ; that after 
obtaining said notes, Lathrop & Co. placed the same in the 
hands of Ripley & Tinsley, brokers, to be traded off by 
them under a promise of extra commissions, for goods, wares, 
and merchandise, in the city of Macon, knowing that the 
makers and indorsers of said notes were insolvent ; that on 
the 15th of March, 1875, Ripley & Tinsley proposed to 
purchase of complainant bacon to the amount of $2,500.00, 
and pay for the same with one of the before mentioned 
notes, concealing the fact that Lathrop & Co. were the 
owners thereof, they assuring complainant that the note had 
been sent to Macon to buy meat, and that it was all right ; 
that upon this assurance and representation, he delivered 
to them, at the Central Railroad depot, in Macon, $2,500, 
worth of bacon at the then market price, and which was 
shipped by them in their own name to Savannah, for the 
benefit of Lathrop & Co. Complainant alleges that said note, 
so received for his bacon, is, and was, entirely worthless. 

Does the record in this case exhibit such a state of facts 
as to show affirmatively that the court below erred in sus- 
taining the demurrer, and dismissing the complainant’s bill 4 














a 





tt 





























14 SUPREME COURT OF GEORGIA. 


Huff vs. Ripley & Tinsley et al. 








The answer to that question depends on the proper construe- 
tion to be given to the several sections of the Code hereinafter 
recited. Taking the allegations in the complainant’s bill to 
be true, there was a gross fraud practiced on the complain- 
ant by Ripley & Tinsley and Lathrop & Co., in purchasing 
the bacon from the complainant, and paying for the same 
with the $2,500 note, under the circumstances as charged 
therein. By the 3172nd section of the Code, it is declared 
“that in all cases of fraud (except fraud in the execution of 
a will) equity has concurrent jurisdiction with the courts 
of law.” The 3100th section declares that “generally, equity 
jurisprudence embraces the same matters of jurisdiction 
and modes of remedy in Georgia, as was allowed and prac- 
tised in England.” The 3084th section declares that “equity 
jurisdiction is established and allowed for the protection 
and relief of parties, when, from any peculiar circumstances, 
the operation of the general rules of law would be deficient 
in protecting from anticipated wrong, or relieving for inju- 
ries done.” Construing these three sections of the Code to- 
gether, the fair and reasonable interpretation of the 3172nd 
section is, that in all cases of fraud (except fraud in the ex- 
ecution of a will), equity has concurrent jurisdiction with 
the courts of law, where, from any peculiar circumstances, 
the operation of the general rules of law would be deficient 
in protecting the rights of the party complaining for an in- 
jury done him. The policy of the legislation in this state 
has been, to restrict the jurisdiction of courts of equity, and 
not to enlarge it. If therefore a party plaintiff, can obtain 
as full and adequate relief for an injury done him by the 
fraudulent conduct of another, in a court of law, as in a 
court of equity, there is no reason or foundation for invok- 
ing the jurisdiction of the latter court, the more especially 
when that jurisdiction is sought for the purpose of bring- 
ing parties from the county of their residence, to litigate 
their rights in another and distant county therefrom. Z7/is 
vs. Lamar 44th Georgia Lep., 9. The complainant could 
have brought his action of deceit or trover for the bacon, 
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against Ripley & Tinsley, or against Lathrop & Co., treat- 
ing the sale of the bacon as void on account of the alleged 
fraud, and recovered damages for the loss sustained from 
the defendants, there being no allegation of insolvency. The 
prayer of the complainant is that the defendants may be 
compelled to account and pay him for the bacon, and his 
remedies to compel the defendants to do that, according to 
the allegations contained in his bill, were as adequate and 
complete in a court of law as in a court of equity. Inas- 
much asthe record does not affirmatively show that there 
was error in sustaining the demurrer and dismissing the 
complainant’s bill, the judgment of the court below is af- 
firmed. 
Judgment affirmed. 


Exiza C. Wayne, plaintiff in error, vs. Procror B. Law- 
RENCE, administrator, e¢ a/., defendants in error. 


1. An ante-nuptial settlement executed in Georgia, in July, 1821. 
whereby the intended wife conveyed her property, real and personal, 
to trustees, and to the heirs etc., of the survivors of them, in trust, for 
the use of herself, for and during the term of her natural life, and 
from and after her decease, then to the use of the heirs of her body, 
to be by her intended husband begotten, and in default of such issue, 
then to the use of herself or her intended husband (whichever might 
be the survivor) her or his executors, administrators and assigns, 
forever, Was a conveyance expressed in such terms as that the same 
would, prior to the abolition of entails, have passed an estate tail in 
real property. Therefore, under the rule of construction prescribed 
and made uniform by the act of December 21st, 1821, the use which 
vested in the intended wife was an absolute, unconditional fee-simple 
estate, and the offspring of the marriage took nothing as purchasers. 

. The heirs of the body designated in the settlement, are not the 
common heirs of both consorts, but the heirs of the wife only. 

. Trusts not within the rule in Shelley’s case, are those which are ex- 
ecutory because some direction is to be obeyed before the limitations 
are complete, or because, though all the limitations are complete in 
substance, an actual conveyance is provided for. 
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Estates. Deeds. Before Judge Tompkins. Chatham Su- 
perior Court. November Term, 1875. 


This was ejectment brought by Lawrence, as administrator 
of his deceased wife, Carrie M. Lawrence, formerly Pooler, 
daughter of Mary J. Pooler, and as guardian of his minor 
children by said wife, against Wayne, for a certain lot in the 
city of Savannah. The plaintiffs claimed as remaindermen 
under the following marriage settlement : 


“Srare oF GEORGIA. 

“ This indenture tripartite, made this — day of July, in the 
year of our Lord one thousand eight hundred and twenty- 
one, and in the forty year of the independence of 
the United States of America, between Mary J. Wayne, of 
the city of Savannah, in the State of Georgia, of the first 
part, Robert W. Pooler, of the same place, attorney-at-law, 
of the second part, and Richard Wayne, of the same place, 
Esquire, and George W. Anderson, of the same place, mer- 
chant, of the third part. Whereas the said Mary J. Wayne, 
under and by virtue of the last will and testament of Rich- 
ard Wayne, late of the city of Savannah, merchant, de- 
ceased, is entitled to certain property, portion of the estate 
of the said Richard Wayne, deceased ; and whereas a mar- 
riage is intended to be had, and by God’s permission shortly 
to be solemnized between the said Mary J. Wayne and the 
said Robert W. Pooler, upon the contract of which said 
marriage the said Robert W. Pooler hath agreed that if 
the same shall take effect, then that, notwithstanding the 
said marriage, he, the said Robert W. Pooler, his heirs, ex- 
ecutors, administrators or assigns, shall not and will not have 
any right, title or interest, at law or in equity, of, in or to, 
any such property, real or personal, as the said Mary J. 
Wayne is, or shall be, entitled to, under or by virtue of the 
said will, or otherwise, during the natural life of her the 
said Mary J. Wayne, but that the same shall remain in the 
said Mary J. Wayne for and during her natural life, and 
after her decease to the issue of said marriage, if any issue 
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there shall be. Now this indenture witnesseth, that the said 
Mary J. Wayne, by and with the advice, approbation and 
consent of the said Robert W. Pooler, her intended hus- 
band, in consideration of the premises and of five dollars 
to her in hand paid by the said parties of the third part, 
the receipt whereof is hereby in full acknowledged, hath 
granted, bargained, sold, aliened, remised, released, conveyed 
and confirmed, and by these presents doth grant, bargain, 
sell, aliene, remise, release, convey and confirm unto the 
said Richard Wayne and George W. Anderson, and the 
survivor of them, and the heirs, executors, administrators 
or assigns of such survivor, all and singular the property, 
real and personal, unto which the said Mary J. Wayne may 
be entitled under and by virtue of the said last will and testa- 
ment of the said Richard Wayne, deceased, or unto which 
she is or may be entitled in any other manner, or by any 
other title whatever. To have and to hold all and every 
such property, real and personal, unto the said Richard 
Wayne and George W. Anderson, and the survivor of 
them, and to the executors or administrators of the survivor 
of them. In trust nevertheless to, for and upon the uses 
and trusts, conditions and limitations, following, that is to 
say, to and for the use and behoof of the said Mary J. Wayne, 
for and during the term of her natural life, and from and 
after her decease, then to the use and behoof of the heirs of 
the: body of the said Mary J. Wayne by the said Robert W. 
Pooler to be begotten, and for and in default of such issue, 
then to the use and behoof of the survivor of them, the 
said Robert W. Pooler and Mary J. Wayne, his or her ex- 
ecutors, administrators and assigns forever, and to and for 
no other use, intent or purpose whatsoever. And it is un- 
derstood, covenanted and agreed, by and between the par- 
ties to these presents, that it shall and may be lawful and 
proper, to and for the said Richard Wayne and George W. 
Anderson, or the survivor of them, or the executors or ad- 
ministrators of such survivor, at any time hereafter, upon 


the request of the said Robert W. Pooler and Mary J. Wayne, 
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to grant, bargain and sell, all or any part of the property 
herein assured, or intended to be assured and conveyed, they, 
the said Richard Wayne and George W. Anderson, or the 
survivor of them, or the executors or administrators of such 
survivor, preserving, investing, settling and assuring the 
proceeds of any such sale upon the same uses, trusts, intents 
and purposes as are herein contained and expressed. And 
whereas, in and by the said last will and testament of the 
said Richard Wayne, deceased, the property therein devised 
and bequeathed unto the children of Richard Wayne (the 
eldest of whom is the said Mary J. Wayne) is not to be de- 
livered until the youngest of the children of the said Richard 
Wayne arrives at the age of twenty-one years, it is coyenan- 
ted, understood and agreed between the parties to these pres- 
ents, that the said Robert W. Pooler and Mary J. Wayne, shall 
not, in any manner, apply for the property of the said Mary 
J. Wayne, or her portion of the estate of the said Richard 
Wayne, deceased, until the period at which the youngest 
child of the said Richard Wayne shall arrive at the age of 
twenty-one years, and that the said Robert W. Pooler and 
Mary J. Wayne, are not to demand, ask or call for, any of 
the rents, issues and profits thereof, or of any of the prop- 
erty of the estate of Richard Wayne, deceased, which has 
been under the management of the said Richard Wayne, 
with the permission of the executors of the said Richard 
Wayne, deceased. And it is covenanted and agreed by the 
said Robert W. Pooler and Mary J. Wayne, for themselves 
severally and jointly, and their, and each of their heirs, ex- 
ecutors and administrators, that in case the said Richard 
Wayne, who now, with the consent of the executors of the 
said Richard Wayne, deceased, in behalf of his children, 
shall erect, or cause to be erected, any buildings on any part 
of such real estates, then that the said Robert W. Pooler 
and Mary J. Wayne, shall and will pay unto the said Richard 
Wayne the costs and charges of the same in an equal pro- 
portion with the rest of the children of the said Richard 
Wayne, within a reasonable time after a demand of the 
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same. In witness whereof the parties to these presents 
have hereunto set their hands and seals the day and year 
aforesaid. 
“Mary J. Wayne, [L.s. | 
“ Rospert W. Poorer, _ [1.s.] 
“R. Wayne, [1.8. | 
“GrorGk W. AnprErson, [L.5. | 
“Sealed and delivered in presence of 

“R. R. Curter, Wotary Public. 

“Exiza C. ANDERSON.” 

The defendant held under a sheriff's sale made by virtue 
of an execution against the wife, at which her title to the 
said premises was sold. The sole question, therefore, was, 
whether the wife took an absolute estate in the property 
conveyed by such marriage settlement, or only a life estate, 
with remainder over to the offspring of the marriage. 

The court held the latter to be the proper construction 


of the instrument, and judgment for the plaintiffs was ac- 
cordingly entered. To this ruling the defendant excepted. 


Harrrmer & Cutsuotm; Grorce A. Mercer, for plaintiff 
in error. 


Joun M. Gurrarp, for defendants. 
Biecktey, Judge. 


We are in a court of law, not in a court of equity. The 
action is ejectment, with no special allegations on which to 
adjudicate mere equitable rights, or found equitable relief. 
The property involved may or may not be the proceeds of prop- 
erty owned by Mrs. Pooler at the time of her marriage. 
The special verdict is silent on that point, and so is the en- 
tire record. The deed applying directly to the premises in 
dispute, is one from the municipal authorities of Savannah, 
to the trustees of Mrs. Pooler, bearing date in 1831, ten years 
later than the marriage settlement. That deed makes no 
reference to the settlement; neither does it mention the 
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children or issue of the marriage, or the heirs of the wife’s 
body. In so far as it passes title at all, it simply conveys to 
the trustees, as trustees of Mrs. Pooler. It provides for a 
further conveyance, on certain conditions, to them, their 
heirs and assigns, to the only proper use and behoof of her 
and her heirs and assigns, forever, in fee simple. The record 
does not inform us whether this deed was made pending the 
coverture, or after it had terminated. Neither does it inform 
us whether or not Pooler survived his wife, or even whether 
he may not still be living. We cannot tell, therefore, whether 
the plaintiff's intestate was sole heir general of Mrs. Pooler, 
as well as the only heir of her body; nor can we tell whether 
she was the sole heir of Pooler himself, so as to succeed by 
the statute of distributions to whatever estate he may have 
had in the premises, if indeed he had any. It will thus be 
seen, that upon the face of the deed, the plaintiff's intestate 
had no title to the premises, and that further facts are want- 
ing to give her exclusive title under the statute of distribu- 
tions. Therefore, in the absence of any defense whatever, 
her administrator was not in a situation to recover the whole 
of the premises, if he could recover any part, without hav- 
ing recourse to the marriage settlement. His real claim is 
founded on the terms of that settlement, read in connection 
with the deed. His position is, that, although the deed 
passed no title to his intestate, yet the settlement did; that, 
by virtue of the settlement, she took a remainder in fee, as 
purchaser. It is true, the settlement, in its language, applies 
to future acquisitions, but there is a strong probability that 
there is an implied limit in time, so as to confine its effect 
to acquisitions made before the termination of the coverture. 
It is hardly reasonable that what Mrs. Pooler might acquire 
after the death of her husband, was to be controlled by the 
settlement. This consideration suggests that, unless it ap- 
peared, either that the property in controversy was paid for 
out of the settled estate, or was otherwise acquired while 
the coverture subsisted, the construction of the settlement, 
even if favorable on the general question, ought not to be 
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decisive of the plaintiffs right to recover. How can a deed 
which provides for an estate in fee simple be cut down to a 
life estate by the terms of a prior instrument, without show- 
ing, affirmatively, that the two instruments have a necessary 
connection, and must needs operate together on the very 
property in question ? 

1. However, as in the court below the case was made to 
turn on a construction of the marriage settlement, and as 
no other topic received the attention of counsel in the dis- 
cussion here, we proceed to an examination of that instru- 
ment. The distinction between executory articles, contem- 
plating a future settlement to make them fully effective, 
and a settlement, operating as a present conveyance, and 
intended to be final and complete, is well recognized. Ath- 
erly on Mar. Set. 92, 117, 151; 2 Story’s Eq. $983; 1. Ib. 
$160; 1 Fearne on Rem. 91, 92, 93, 98, 108; Hill on Tr. 
329; Perry on Tr. §361; 7 S. & M. 799; 1 White & Tu- 
dor’s Leading Cases in Equity, Am. Ed., 46, 62, notes to 
Lord Glenorchy vs. Bosville. In a court of equity, as 
appears from most of the authorities just cited, marriage 
articles are among the most plastic of all legal materials. 
That court will sometimes mould out of them settlements 
different from those provided for by the letter of the articles. 
Completed settlements, on the other hand, are of a more 
rigid nature, and equity touches them less freely; yet, where 
they have been made in pursuance of articles, or where 
mistakes are apparent from recitals, ete., they will be re- 
formed so as to accomplish the legal effect intended. It is, 
nevertheless, to be observed that even a court of equity 
will not perform its work in favor of manifest intention by 
a process of violence or crushing. It will not do by con- 
struction, what ought to be done by reconstruction or cor- 
rection. Though satisfied that a mistake has been commit- 
ted, it will abide by a completed conveyance as the parties 
have made it, so long as there is no application to have it 
reformed. Of course, a court of law, adjudicating strictly 
as such, will regard only the actual state of the conveyance 
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and the construction which it ought to receive in that state. 
Indeed, the party bringing in the instrument and asserting 
it as title, stands upon it as correct. What it gives him as 
it is, he claims; what it might give him as it is not, isa 
question which he does not present. The instrument now 
under consideration is not a minute of executory articles. 
It is a complete and- final conveyance, in which the parties 
have given ultimate form and expression to their whole 
scheme, and established limitations to suit themselves. It 
contemplates no ulterior settlement by the trustees, or by a 
court of equity. In and by it, the intended wife conveys 
her property, real and personal, to trustees, and to the heirs, 
executors, administrators and assigns of the surviving trus- 
tee, “to, for and upon the uses and trusts, conditions and 
limitations following ; that is to say, to and for the use and 
behoof of the said (intended wife) for and during the term 
of her natural life, and from and after her decease, then to 
the use and behoof of the heirs of the body of the said 
(intended wife), by the said (intended husband) to be begot- 
ten, and for and in default of such issue, then to the use 
and behoof of the survivor of them, the said (intended hus- 
band and wife), his or her executors, administrators and 
assigns forever, and to and for no other use, intent, or pur- 
pose whatsoever.” A legal estate of inheritable freehold is 
manifestly conveyed to the surviving trustee, and though 
the instrument was made prior to our act of 1821, dispens- 
ing with words of inheritance to create a fee, the only words 
of inheritance introduced in connection with any of the 
uses declared, are “heirs of the body.” In every case of 
marriage articles, or marriage settlement, there is, from the 
nature of the transaction, some degree of presumption that 
the parties intended a provision for children, as such. More- 
over, that presumption is aided in the present instance by a 
preliminary recital, declaring that the intended husband has 
agreed, if the marriage shall take effect, that he, his exeeu- 
tors, administrators or assigns, shall not, and will not, have 
any right, title, or interest, at law or in equity, in or to any 
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of the wife’s property, real or personal, during her natural 
life, but that the same shall remain in her, for and during 
her life, and after her decease, to the issue of the marriage, 
if any issue there shall be. It is impossible to doubt that 
the estate in the wife was intended to be restricted to the 
period of her own life, and that, in the event of issue, they 
should succeed to the estate. But how succeed‘ This ques- 
tion is not answered in the recital, but is answered in the 
limitation to uses, above quoted, and in terms precisely ap- 
propriate to the creation of an estate tail. The wife, after 
passing a legal fee in trust, declares a use in herself for 
the term of her own life, and then a use for the heirs of her 
body to be begotten by the husband. This is the mode of pro- 
viding for the issue that the parties adopted. We may be mor- 
ally satistied that they made a mistake in what they did; but 
we can see no reason for doubting that they did what they in- 
tended—only the true legal effect of their action was not 
contemplated or foreseen. Their intention was to provide 
for children by entailing the property. Their mistake was 
in supposing that they could secure the property to children 
in that way. When we consider the words of entailment 
they used, and that they failed to introduce anywhiere, in 
connection with the equitable estate, the word heirs, except 
“heirs of the body,” we can scarcely doubt that they had their 
minds upon an indefinite line of descendants, and thought 
they had settled the succession from generation to generation. 
The intention was to transmit the property throughout that 
line. None but heirs of the wife’s body, by the husband be- 
gotten, were to succeed, as long as there should be such heirs 
in existence. The stream of blood was to be followed, and 
where it flowed, the estate was to go. Along the one nar- 
row channel, it was to be washed down until blood failed. 
Under the authorities, we do not see that this construction 
is to be modified by the limitation over to the survivor of 
the parents. 20 Ga. 804; 17 7b. 280; 2 Helly 116. From 
numerous reported cases, we think the English courts of 
equity, when called upon to execute marriage articles or to 
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reform defective settlements, almost invariably construe 
“heirs of the body” as words of purchase for one purpose, 
namely, to make them (as meaning children), successive do- 
nees in tail, so as to give them the estate in strict settlement. 
This is done to promote, and not to obstruct, effective en- 
tailment. It makes the eldest son the first donee in tail, in- 
stead of the parent, and thereby prevents the parent from 
cutting off the entail; so that, at last, the words “heirs of 
the body,” when applied to realty and used in articles or 
in a settlement, either create an estate tail, or go to provide 
for its creation. It is not improbable—indeed it is more 
than probable—that a court of equity in that country, 
would, on timely application, reform such a settlement as 
that with which we are now dealing, so as to put the estate 
tail in the children of the marriage, instead of in the wife. 
But until reformed, the conveyance would, we believe, be 
construed there as we construe it. When parties fail to con- 
vey in a way to give proper legal effect to articles, courts 
there do not disregard the conveyance actually made, or 
treat it as something else. Even courts of equity do not 
go to that extreme, but give relief, as we have before said, 
by reforming the conveyance, purging it of mistake. 

2. Mr. Guerrard, the learned counsel for the defendant 
in error, citing 1 Preston on Estates, 344, 359, and 2 Ib. 441, 
contended that the rule in Shelley’s case, could not be made 
to apply to the instrument now under consideration, because 
“the freehold is limited to one person, and the second limi- 
tation is to the heirs of the body of that person and of an- 
other, who are husband and wife, so that the persons desig- 
nated as heirs are to be common heirs of their two bodies.” 
If this statement correctly expounded the second limitation 
in the settlement before us, it would undoubtedly be con- 
clusive in favor of the learned counsel’s position. 1 Fearne 
on Rem. 38. But it does not. The limitation with which 
we are concerned, is to the heirs of the wife’s body to be 
by the husband begotten ; and these terms do not designate 
the common heirs of their two bodies, but the heirs of the 
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wife’s body alone. 1 Fearne 39; Littleton § 28; 3 Har- 
grove’s Notes, Co. Lit. 26 b, notes 151, 152; 2 Powell on 
Dev. 440, 441; 2 Jar. on Wills, 251, 252;2 Durn. & East, 
431; 8 Ib. 516; 7 Smedes & M. 799. It is clear, therefore, 
that the heirs in whose favor the ultimate estate is limited 
are those of the same person to whom the preceding estate 
for life was limited, and none others. The conveyance is, 
in this respect, as exactly within the rule in Shelley’s case as 
it is possible for any conveyance to be—see the rule stated 
in 2 Kelly 316; 14 Ga. 553. 

3. Another reason given by the learned counsel against 
the application of the rule, concerns the nature of the trust. 
He contended that the trust was executory, in such sense 
as to render the rule inapplicable. There is a power in the 
instrument, enabling the trustees, upon the request of both 
consorts, “to grant, bargain and sell, all or any part of the 
property, they preserving, investing, settling and assuring 
the proceeds of any such sale upon the same uses, trusts, in- 
tents and purposes as are herein contained and expressed.” 
This is a limited power to change and reinvest. It is a 
power that could be exercised only during the joint lives of 
the husband and wife, and was conferred to facilitate the 
management and better enjoyment of the estate. Such a 
power seems not unusual. 1 White & Tudor’s L. C., Am. 
Ed. 53, notes to Lord Glenorchy vs. Bosville. As long as 
the power continued, the trust would be, in a certain sense, 
executory. Indeed, in that loose sense, it would be execu- 
tory as long as the legal title remained in the trustees. But 
what is meant by an executory trust on which the rule in 
Shelley’s case will not operate, may be seen by consulting 
the following authorities: 2 Kelly 320, 321; 3 Jb. 559; 
Hill on Trustees 332, 333; 1 Perry on Trusts, § 359, 2 
Story’s Eq. § 983; 1 Fearne on Rem. 137, 140 to 144; 1 
White and Tudor’s L. C. (supra) 45. The authorities may 
be said to lead to this result—that the rule is not applicable 
if the trust be executory in either of two ways: first, 
where some direction is to be obeyed before the limitations 
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are complete ; and, secondly, where though all the limita- 
tions are complete in substance, there is a direction for an 
actual conveyance to be made to the persons described 
as heirs, or heirs of the body. In the former instance, 
the maker of the instrument either postpones the limitations 
until after some preliminary is arranged, such as the pur- 
chase of property, or else whispers them, as it were, to the 
trustee, leaving him to utter them aloud; in the latter, the 
utterance, though clear and distinct at first, is, for greater 
certainty, to be repeated in a formal and ceremonious man- 
ner—that is, a direction to convey is to become an actual 
conveyance. The instance with which we are now dealing, 
is not one in which the limitations are postponed or incom- 
plete, nor one in which a conveyance to the heirs of the 
body is directed. The power given is to sell and to rein- 
vest upon the same uses ete. There is no authority to 
vary the uses, or to create new ones, or to make more _per- 
fect those already declared. To ascertain the uses after re- 
investment, as well as before, there is no occasion to look 
out of the original conveyance. In that one instrument all 
the uses are expressed, and fully expressed, not only in re- 
spect to the original property, but in respect to any other 
into which it might, under the power, be converted. To 
decide on the exact character and immediate effect of every 
limitation, there is no occasion to wait for any act to be per- 
formed by the trustees ; and no act they could perform, in 
pursuance of the power, would make a better or more com- 
plete title in any person or persons than the original instru- 





ment confers. 
Judgment reversed. 


Wuus J. Parne tt, plaintiff in error, vs. L. C. Rosrnson 
>] 3 9 
administrator, defendant in error. 


1. When a partnership was formed in which it was stipulated that two 
men would enter upon a commission and ware-house business, the one 
to furnish the buildings and fixtures, and the other to keep the books 
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and devote himself, his time and talents, to the business, the latter 
does not violate the terms of the contract if, after the houses furnished 
by the former are full of cotton, and the former refuses and fails to 
erect or help to furnish more houses, the latter puts up others at his 
own expense and stores cotton in them, and does not at all neglect his 
duties in respect to the joint storage and commission business; nor, 
in such a case, is the former entitled to participate in profits made 
from the private storage. 

. In such a partnership, if the partner whose duty it was to superintend 
the business die, his estate will be entitled to share in profits from the 
storage of cotton stored in his life-time, though not realized by the 
disposal of the cotton till after his death, after deducting the actual 
expense of the delivery of the cotton to the bailors, or of its sale— 
including the keeping of the accounts thereof. 

3. Where in such a partnership, shortly after the death of the deceased 
partner, the survivor sells certain cotton stored with the firm, and 
realizes the money thereon, and no owners of said cotton have ap- 
peared for ten or twelve years to claim the fund, which is in the hands 
of the survivor, the administrator of the deceased partner will be en- 
titled in equity to a due proportion of such fund as against the sur- 
vivor, and the court will confirm an award to that effect; but at the 
same time, in order further to protect the surviving partner, it will 
direct that the part of the fund so awarded the administrator be kept 
in court for a reasonable time—twelve months longer, say—and ad- 
vertisement thereof be made, so that the true owners, if there be such, 
may have that additional time to make and prove claims thereto; and 
if none be made and proven, then the fund recovered will be paid to 
the administrator. 


Contracts. Partnership. Administrators and Executors. 
Waifs. Before Judge Wricut. Thomas Superior Court. 
April Adjourned Term, 1876. 


Reported in the opinion. 
A. T. McInryre; R.S. Burcn; C. P. Hansett, for plain- 


tiff in error. 


J. L. Sewarp; J. R. Arexanper, by A. W. Hammonp & 
Son, for defendant. 


Jackson, Judge. 


Parnell and Evans formed a partnership in October, 1861, 
3 
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in the commission and warehouse business in Thomasville. 
Evans agreed to superintend the business, keep the books, 
ete., ete., and Parnell agreed to furnish the warehouse, put 
it in good order, and furnish all necessary fixtures to carry 
on the business free from rent to Evans. Both agreed to 
share equally in expenses and divide net profits, and share 
equally losses. The partnership was to continue for three 
years, but it was afterwards indefinitely extended. On the 
ist of June 1865, Evans died, and Robinson administered 
on his estate. He brought this bill, as such administrator, 
against Parnell, the surviving partner, for settlement of the 
partnership business, alleging that a large profit was made, 
to one-half of which his intestate was entitled. The bill 
prayed for discovery as well as relief. It lingered in court 
for some years to await the settlement or termination of 
suits pending against the surviving partner by creditors, the 
record being silent in respect to the time when it was first 
filed in office. In the year 1875, all matters in dispute were 
referred to arbitrators, one on each side, with an umpire to 
determine between them. An award was made in favor of 
the administrator for $6,054.50; exceptions were taken to 
the award; they were overruled by the presiding judge, 
who made the award the judgment of the court; the de- 
fendant excepted, and the question is, ought the award to 
be made the judgment of the court? The record is some- 
what voluminous, but the facts necessary to an adjudication 
of the points in issue may be briefly stated. 

Some twelve thousand dollars worth of unclaimed cotton, 
stored in the warehouse, was sold in 1865 or 1866, by the 
surviving partner, and one question made is, is the adminis- 
trator entitled to share in this sum as profits? 

After the warehouse and other joint buildings were filled 
with cotton, the deceased partner, as his administrator al- 
leged, built other houses, and stored cotton therein, but upon 
this point the proof was conflicting. For cotton stored in 
which of these houses was he responsible for profits to the 
survivor, if any? and for which was he not? it being con- 
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tended that the surviving partner, Parnell, would not join in 
building and was not injured, as all the joint buildings were 
full, and Parnell contending the reverse. The arbitrators 
held Evans’ administrator not responsible for these private 
profits, and the question is, was this decision right 

Some profits were made, after the death of Evans, from 
storage on the cotton stored in his life-time, and the arbitra- 
tors held Parnell responsible for such profits, and another 
question is, was this right under the contract ¢ 

1. In respect to the refusal of the arbitrators to hold Ev- 
ans’ estate responsible for the private storage, the evidence 
having been quite conflicting, we do not see how the court 
below could interfere. If it were true that no damage re- 
sulted to the firm, that their houses were full, and that the 
tirm business was not neglected by Evans, of which latter 
point there was no proof, we think the decision of the ar- 
bitrators was right. Certainly the law was not so palpably 
violated, or the facts so outraged, as to authorize the court 
to set aside an award. 

2. And in regard to the right of the deceased partner to 
participate in profits from the storage commissions accruing 
after his death, we think that the question turns on what labor, 
which he had to do by the contract, was required of Evans 
after his death. We presume that the mass of the work 
was done when the cotton was procured from the planter 
by Evans, the receipts given therefor, entries made on the 
books as to the time received ete., ete.,and that all that was 
done after his death was the mere turning of the cotton out. 
What it cost to do that, we do not know. There is no 
proof upon the point. It should have been allowed as ex- 
penses, and we presume that it was. At all events, we can- 
not say that the court so erred in not setting aside the award 
on this ground as to require us to interfere. . 

3. The great controlling question in the case is, was the 
award right in holding the surviving partner responsible for 
the proceeds of the unclaimed cotton? It seems to be con- 
ceded by the dissenting arbitrator, and admitted on all sides, 
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that if the administrator of the deceased partner was entitled 
to half of the proceeds of that sale, the award was right as 
to the amount. Was he so entitled ¢ 

This cotton had been stored by the joint capital of the 
partners; it was sold very soon after the death of Evans, the 
answer says, in 1865 or 1866. Taking it most strongly against 
the defendant who made it, the cotton was sold in 1865, the 
very year he died. He was clearly entitled to his share of 
storage for it. And in regard to the corpus, if it was a waif, 
who ought in equity to have it? It was put in charge of 
the firm—it was in their joint possession-—possession in the 
absence of a better title — of the claim of the true owners, the 
bailors—is title to personalty. Besides, this bill is brought 
for the dead man by his administrator, and discovery of 
everything was prayed for in connection with this partner- 
ship, so that the estate of the dead might get his rights from 
the living. Yet the living does not answer who are the true 
owners, or where they are, so as to enable the administrator 
to make them parties; nor does he himself ask that they 
may be made parties. He alone knows them. Why does 
he not divulge their names, and have their rights adjudicated 
under this bill by making them parties thereto? Are they 
all dead? Did they fall in the war? Have they left heirs? 
There is a death-like stillness in this record on all these points. 
Ten or twelve years have already elapsed since this cotton 
was sold, and the money pocketed by this surviving partner, 
and no true owner has yet appeared. It looks strange, and 
needs explanation, but none is given by him who alone can 
give it. The case is sui generts. We know of none like it. 
A waif has drifted into the place of business of these part- 
ners—it was stored there by them on joint account—one of 
them died—the other has sold it, and the proceeds are in 
hand. The question is, what shall be done with them? Un- 
doubtedly the surviving partner holds all assets of the part- 
nership, and administers them; but the deceased partner’s 
estate is also responsible, in the second instance at least, for 
the goods stored with the firm; and when twelve years have 
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passed, and nobody yet has claimed the cotton, it seems that 
his administrator might well require an account, and demand 
the right to hold the half, as his intestate’s estate would be 
responsible for that amount. Under all the peculiar facts 
of this case, we are not prepared to say that the finding of 
the arbitrators was wrong. But for the existence of the firm, 
Parnell would not have been possessed of the cotton, and 
hence he would not have had the money which now repre- 
sents it. The business of the firm was to store cotton, and 
if by any chance profits should be the result of that business, 
though in an unforeseen way, there can be no good reason 
why one alone of the firm, because he survived the other, 
should have all those profits. However, we think that he 
has a right to be protected against possible contingencies ; 
and though the probability is very remote, that any claim 
by the true owners will ever be made for this fund, yet, 
while we affirm the judgment, we shall direct that the amount 
recovered be paid into court and held for twelve months 
longer, to await the presentation and proof of such claim, 
and in the event that none shall be presented, then that the 
money be paid to the complainant. We further direct that 
the court take steps to advertise in such newspapers as shall 
be deemed best, the fact that the fund is on hand, with such 
description of the cotton which produced it as can be ob- 
tained, notifying all who may have claims thereon to come 
in within twelve months and make proof thereof. 

We are aware that this proceeding and direction are not 
usual, but equity is invested with large powers, and under our 
peculiar system courts may frame remedies and mould de- 
crees so as to fit every emergency. There is certainly much 
right and justice in the disposition which we have given 
the case, and if no precedent in point can be produced, it is 
because no case precisely like this has ever arisen, or is likely 
to arise. 

Let the judgment be affirmed, with the foregoing direct- 
tions. 
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Josuua F. Usry, executor, plaintiff in error, vs. J. Wimitiam 
Hosss et a/., defendants in error. 


Where a testator, by the third item of his will, gave the bulk of his 
property to his wife during her life, and at her death to be equally di- 
vided between her children; and by the eighth item, bequeathed to his 
granddaughter $1,000.00 to be paid to her at the close of his estate, 
‘and $500.00 to be paid to her for her tuition, which will be $1500.00 
in all, and if she should depart this life, the money to be returned to 
the estate:” 

Held, that construing the two items together, the testator intended 
that should his granddaughter die before the close of his estate, the 
legacy lapsed, but if she lived to that time, the money was to be paid 
to her absolutely and unconditionally. The period fixed for the close 
of his estate was upon the division of his property among his chil- 
dren, after the death of his wife. 


Wills. Legacy. Before Judge Girson. Glasscock Su- 
perior Court. August Term, 1875. 


Reported in the decision. 

H. D. D. Twiaes, for plaintiff in error. 
C. S. DuBosr, for defendants. 
Warner, Chief Justice. 


The plaintiffs, as the heirs at law of Grace Wilcher Usry, 
brought their action on the common law side of the court, 
against the defendant as the executor of John Usry deceas- 
ed, to recover the sum of $1500.00. The plaintiffs alleged 
in their declaration, that John Usry, by the eighth item of his 
will, bequeathed the said sum of money to his granddaugh- 
ter, which is in the following words: “I give, bequeath and 
devise to my granddaughter Grace Wilcher Usry, one 
thousand dollars, to be paid to her at the close of my estate, 
by my executors whom [ shall hereafter appoint, and five 
hundred to be paid to her, for her tuition, which will bt 
fifteen hundred in all, and if she should depart this life, the 
money to be returned to the estate.” The testator appointed 





ATLANTA, JANUARY TERM, 1877. 33 


Usry, ex’r., vs. Hobbs eft al. 








his son, Francis M. Usry, guardian of the person and 
property of his said granddaughter, and also appointed his 
son, Joshua F. Usry, the present defendant, one of his exe- 
eutors. The plantiffs allege in their declaration, that one of 
them, to-wit, William Hobbs, intermarried with the said 
Grace Wilcher Usry, and had born to them three children ; 
that in April 1873, the said Grace died, leaving her said 
husband and three children, her heirs at law ; that her test- 
amentary guardian never received any part of the $1500, 
from the executors of her grandfather, and that she did not 
receive any part thereof during her life-time, although the 
said estate was closed before her death, and the payment of 
said sum of money demanded. The plaintiffs also allege, 
that the defendant, as executor aforesaid, on the settlement 
of said estate, retained the said sum of $1500 in his hands, 
to be paid to the said Grace who was then in life, but who 
now refuses to pay the same to the plaintiffs. The defen- 
dant demurred to the plaintiffs’ declaration on the ground 
that the will of the testator gave only a life estate in the 
$1500, and that at her death the money was to be returned 
to the testator’s estate. The court overruled the demurrer, 
and the defendant excepted. 

The main question presented by the record and bill of ex- 
ceptions in this case for our judgment, is as to the proper con- 
struction to be given to the eighth item of John Usry’s will, and 
that question is not altogether free from doubt or difficulty, in 
consequence of the peculiar wording of his will by the testator. 
In the construction of all legacies, the court will seek diligently 
for the intention of the testator, and give effect to the same, 
as far as may be consistent with the rules of law: and to 
this end, the court may transpose sentences or clauses, or 
change connecting conjunctions, or even supply omitted 
words in cases where the clause as it stands is unintelligible 
or inoperative, and the proof of intention is clear and un- 
questionable; but if the clause, as it stands, may have ef- 
fect, it shall be so construed, however well satisfied the 
court may be of a different testamentary intention— Code, 





34 SUPREME COURT OF GEORGIA. 


Usry, ex’r., vs. Hobbs e¢ al. 





§2456. It is insisted by the plaintiff in error, that it was the 
clear intention of the testator that his granddaughter should 
have the money legacy bequeathed to her during her life 
only, and that if she died at any time, even after her arrival 
at full age, or after her marriage, the legacy was to be re- 
turned to his estate, and that the court is bound to carry 
that intention into effect, according to the expressed words 
of the will. When we examine the entire will of the tes- 
tator, and ascertain his testamentary scheme as to the dispo- 
sition of his property, it is clearly apparent, we think, that 
it was the intention of the testator that the legacy be- 
queathed to his granddaughter should be paid to her at the 
close of his estate, and if she should depart this life before 
that time, then the money should be returned to the estate. 
By the third item of his will, the testator gave the bulk of 
his property to his wife during her life, and at her death 
directed it to be sold and equally divided between her chil- 
dren—and this was to be the closing of his estate as con- 
templated by him in the eighth item of his will, in which he 
bequeathed to his granddaughter the money legacy in ques- 
tion, “to be paid to her at the close of my estate by my ex- 
ecutors.” The testator evidently contemplated that when 
the property given to his wife during her life, should be 
sold after her death and divided between her children, that 
his estate would then be closed. The testator, by the eighth 
item of his will, gave the legacy therein mentioned to his 
granddaughter absolutely and unconditionally, to be paid 
to her at the close of his estate, by his executors, and if she 
should depart this life, the money to be returned to the estate. 
Depart this life, when? Most obviously, if she should depart 
this life before the time when he directed the money to be 
paid to her by his executors—to-wit, at the close of his estate, 
and not, as is contended for by the plaintiff in error, if she 
should depart this life at any time after this absolute legacy 
was directed to be paid to her as her own right and prop- 
erty. It was the manifest intention of the testator, in our 
judgment, in view of the entire provisions of his will, that 
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if his granddaughter was living at the time of the close 
of his estate, that the money legacy bequeathed to her 
in the eighth item of his will, should then be paid to her 
by his executors as her own absolute right and property ; 
and, as it appears from the averments in the plaintiffs’ dec- 
laration, that she was living at that time, the legacy vested 
in her, and the plaintiffs, as her heirs at law, were entitled 
to recover the same, and the demurrer to the plaintiffs’ dee- 
laration was properly overruled, there being no question 
made as to the plaintiffs being the proper parties to the 
suit. 
Let the judgment of the court below be affirmed. 


Joun B. Hayes, plaintiff in error, vs. Taz Strate or Gror- 
ata, defendant in error. 


1. Indictment not quashed because two of the grand jurors, Seaborn 

Watford and John W. Stoy, were on the jury list of the county as 
8S. Wadford and John W. Stoy, Jr. Grand jury presumed to be le- 
gally constituted, where names so nearly correspond, and where 
there is no decisive evidence that the persons who actually served 
were not the individuals designated by the commissioners as quali- 
fied. 

2. Arraignment need not be repeated after mistrial, in order to try 
again on the same issue. 

3. The judge, when too much exhausted to proceed with a night ses- 
sion, may suspend till next morning, though he had announced that 
there would be no stop till the trial was over. 

4. Where the killing is admitted, the court may so state in charging 
the jury. The rule as to manslaughter, and some other parts of the 
charge given, were more favorable to the prisoner than the exact 
law. 

5. Several grounds of the motion for new trial were so free from error 
as to admit of no question. 

6. The charge should contain no allusion to the reviewing powers of 
the supreme court as a resource to the prisoner. 

7. Intentionally killing, with a deadly weapon, a mere trespasser upon 
property, is generally murder and not manslaughter. 

8. Where there is any evidence from which the jury might infer that 
the weapon used was provided beforehand for the purpose of killing 
the deceased, it is not error to charge, that so providing it would be 
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evidence of malice, the case, on any possible view, not being one of 
justifiable homicide. 

9. The jury are to decide for themselves what facts are established, 
and what conclusions, under the law, result from them. The mental 
convictions of the judge, in respect to the facts, should neither be 
declared nor intimated. His manner of charging should not be argu- 
mentative. The purpose of the charge is to state and explain the 
law, not to carry on a process of general reasoning. 

10. In arriving at intention, some regard should be had to what trans- 
pired at the killing, not placing the whole stress on what occurred 
before and after. Matter in the charge, argumentative in part, and 
in part irrelevant, is objectionable. 

11. The charge should not characterize the deceased as a ‘‘ victim;” 
nor should it declare the prisoner ‘‘ guilty of murder” if certain mat- 
ters of fact be not true. 

12. In the trial of a capital case, especially during the examination of 
a witness for the state, the judge should not retire beyond the bar, 
for even a brief absence, without ordering a suspension of business 
until his return. 

13. The guilty and the innocent are alike entitled to be tried according 
to law, in the immediate presence of one of the state’s judges, and 
with no material error in the charge of the court. 

See concurring opinion of Jackson, Judge. 


Criminal law. Indictment. Jury. Practice in the Su- 
perior Court. Arraignment. Charge of Court. Before 
Judge Gipson. Richmond Superior Court. April <Ad- 
journed Term, 1876. 


At the April term, 1875, of Richmond superior court, 
Hayes was placed on trial for the murder of Henry Key. 
Before the defendant pleaded, he moved to quash the indict- 
ment upon the ground that the names of two of the grand 
jurors who found it, were not on the jury list of the county, 
to-wit: John W. Stoy and Seaborn Watford. The jury list 
being produced showed no such names, but did contain the 
names of S. Wadford and John W. Stoy, Jr. The sheriff 
testified that he knew no one in the county named Watford 
or Wadford except Seaborn Watford, who served on the 
grand jury which found the indictment; that John W. Stoy, 
Jr., also served on the same jury, and no other Stoy did so 
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serve: that there was another John W. Stoy living in the 
county at the time the indictment was found, but he has since 
died. The motion was overruled, and the defendant ex- 
cepted. The exception was certified and entered of record. 

The defendant was then arraigned and pleaded not guilty. 
The case proceeded and resulted in a mistrial. 

The case came on again to be heard at the April term, 1876, 
when the jury found the defendant guilty. The rulings 
complained of will be clearly presented by the motion for a 
new trial, and the facts developed by the testimony. The case 
made by the prosecution was, in substance, as follows: 

About 6} o’clock on the evening of January 23, 1874, the 
deceased was shot by the defendant in the yard of the Char- 
lotte, Columbia and Augusta Railroad Company. The de- 
fendant was arrested, and, on being asked why he shot de- 
ceased, stated that the latter had cursed him for a damned 
son of a bitch, and that he had been abused by parties coming 
in the yard as much as he intended to be, and he was going to 
put a stop to it. He also stated that deceased had a piece 
of wood going out of the yard with it, and he told him he 
could not carry it out, and deceased laid it down; that he 
then went about his business; that afterwards he again met 
deceased with the piece of wood, carrying it out of the yard, 
and he told him that he could not take it off, or something 
to that effect; that deceased said he would carry it off, and 
some words ensued in regard to the wood, when deceased 
told him to kiss his behind ; that he then shot him, and would 
shoot any other man who would tell him the same thing. 
Defendant was the night-watchman at the railroad yard. It 
was customary and proper for night-watchmen to be armed. 
Deceased was a man that had many difficulties ; he frequently 
became drunk and had fights. When sober, he was peace- 
able. The wood, about which the controversy arose, was an 
old piece of scantling, about four feet long, worth very little. 
It had been given to deceased by a section boss in the employ 
of the railroad, on the afternoon of the day preceding that on 
which the homicide was committed. It had been placed in- 
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side of, and behind, the gate of the yard, for him. It was 
the property of the railroad company. It was the habit of 
the section boss to give away such old timber as was of no 
use to the road. Deceased, when shot, did not have the ap- 
pearance of a man that had been drinking. Some one in the 
crowd, which gathered around the deceased when he was 
shot, before defendant left, said it was a shame to shoot a 
man down like a damned dog, when defendant said, “if you 
will hold him up, God damn you, I will shoot him down 
again.” . He also said, “I told you last night to keep out of 
here, and I reckon, God damn you, you will stay out now.” 
Deceased was also in the employ of the railroad company as 
a cotton clerk. In his dying declarations, he stated that at 
about 64 o’clock on the evening of January 23, 1874, he 
went to close his cotton-gates ; that after doing this, he picked 
up a piece of scantling wood that was given him on the day 
before by the section boss; that defendant saw him, and hal- 
loed out to him in a very rough manner, that it was against 
the rules of the yard to be taking wood out; that he replied 
that it had been given him by the section-master, and was 
not the company’s wood; that he then told deceased that he 
should not take it out, to which the latter replied that he would 
be damned if he didn’t; that deceased did not see defendant 
draw his pistol, but saw the flash of it ; that he thought at the 
time that defendant had killed him; that he was unarmed. 

The yard was open at the place where deceased was shot ; 
there was no gate there then; it has been since erected. 
(It is supposed that the front gate is here alluded to, and 
not the cotton gates.) 

Mr. R. H. Wylly, a former agent of the railroad com- 
pany, at Augusta, testified for the defense, that defendant 
was the night-watchman at the railroad yard, and when on 
duty, had charge of the entire premises; that he had spe- 
cially instructed him not to allow any wood taken out of the 
yard; that the hands were in the habit of carrying off wood 
belonging to the company, to such an extent that he was 
compelled to put a stop to it; that he instructed defendant 
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to allow none of the employees to carry any wood out of the 
yard without witness’ permission; that no subordinate had 
authority to give permission to any one to take out wood; 
that witness was aware of the fact that defendant went 
armed, but had not instructed him to arm himself; that it 
was the watchman’s duty to shut the gates; that witness was 
not agent of the company at the time of the shooting; that 
he gave defendant no instructions to shoot persons carrying 
off wood, but expected him to arrest them and put a stop 
to it. 

Charles W. Sheron testified that on the evening of the 
day of the homicide, deceased was a good deal under the in- 
fluence of liquor; that he had that appearance. 

The defendant moved for a new trial on the following 
grounds: 

1. Because the verdict was contrary to law. 

2. Because the verdict was contrary to evidence. 

3. Because the verdict was contrary to law and evidence. 

4. Because, after the indictment was read to the jury, coun- 
sel for prisoner, having called the attention of the court to 
the following facts, that there had formerly been a mistrial 
in this case, that the present was a trial de novo, that in the 
present trial there had been no arraignment of the prisoner, 
that the prisoner had not, in this trial, been called on to 
plead, and that there was, therefore, no issue formed between 
the state and the accused, objected to the introduction of 
any evidence before issue thus formed, and the objection 
was overruled by the court. 

5. Because the court refused to give in charge the fol- 
lowing request : 

“Tf the prisoner fired even rashly to prevent the deceased 
from committing a trespass, or what he reasonably conceived 
to be a trespass, he would be guilty of no greater crime than 
manslaughter.” 

6. Because the court refused to give in charge the fol- 
lowing request : 

“Tf one kills another under the fears of a reasonable man 
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that the deceased was manifestly intending to commit a fel- 
ony on his property, it is justifiable homicide; if under such 
fears of an injury less than felony, it is not murder but man- 
slaughter.” 

7. Because the court refused to give in charge the fol- 
lowing request : 

“If the jury believe, from the evidence in the case, that 
there was no intention on the part of Hayes to take the life 
of Key, but that he was actuated by a sense of duty in carry- 
ing out the orders he had received from the superintendent 
of the company in preventing any property of the company 
from being taken out of the company’s yard, and that, in the 
performance of this duty, he fired rashly and indiscreetly, 
and the death of Key resulted, then the jury should find 
him guilty of involuntary manslaughter. Involuntary man- 
slaughter is of two kinds, either in the commission of an 
unlawful act, or a lawful act without due care and cirecum- 
spection.” 

8. Because the court, after remarking to the jury in his 
general charge, that while it is your privilege and duty to 
interpret the law and the facts, you can commit no great 
error to receive from the court its interpretation of the law. 
I have no interest except the good of society and the per- 
formance of my duty, added the following language: “If 
I make a mistake as to the law, there is a reviewing court, 
it will correct it.” 

9th. Because the court refused to give in charge the fol- 
lowing request : 

“The possession of the pistol by Hayes, he being a watch- 
man, is not a circumstance from which malice can be im- 
plied, and to presume malice, from the circumstances, it 
would be necessary to show that he had provided himself 
with it for the purpose of making the attack” but in 
response to said request, remarking “the fourth request to 
charge, that counsel for the prisoner have presented, I give 
with this in addition: the possession of the pistol by him 
is not a circumstance from which malice can be implied, 
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and to presume malice is wrong. It would be necessary to 
show that he had provided himself with it for the purpose 
of killing Key, and this you are to judge from the evi- 
dence, then it would be evidence of malice,” no testimony 
whatever having been offered tending to show that Hayes 
had provided himself with the pistol for the purpose of 
killing Key. 

10th. Because the court charged the jury as follows: 
“ Well, did he deliberately intend to do it?” Was there 
any circumstance to show he had prepared himself to stop 
people from trespassing in the yard, that he got a pistol, 
joaded it with a ball, prepared himself for the emergency, 
and that he had previously, or afterwards, said he was going 
to stop it? If that was the evidence, what more delibera- 
tion cana man have? You are bothered, troubled, and you 
commit an act, and you say afterwards you have stood that 
thing as long as you are going to. These are facts from 
which a deliberate intention may be inferred.” 

lith. Because the court, after reading the 4322d section 
of the Code of Georgia, charged the jury as follows: “All 
the circumstances must be considered. If the purpose, on 
the part of the slayer, to take human life, shows an aban- 
doned and malignant heart, from that you may infer malice. 
Is the killing, in this case, murder? Can it be said to be 
manslaughter ; that is, without malice or deliberation ?” 

12th. Because the court charged the jury in the follow- 
ing language: “No amount of words, insults, or threats, 
will reduce this from murder to manslaughter, no matter 
how insulting; no trespass he could commit, or attempt to 
commit, would reduce it to manslaughter. One of the best 
reasons is the law to punish trespass, as passed in 1866. 
When you have a law, you can’t punish it yourself, for the 
law is the arbiter for all law-abiding citizens; those persons 
who take a gun or knife and attempt to execute their pur- 
poses, must meet the consequences of their folly.” 

13th. Because, after reading the 4327th section of the Code, 
the court added: “That is when there is no intention to take 
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life, or when you shoot at one man and hit another; when 
you shoot at the foot of a man and hit his head and kill him, 
can the jury say that he did not intend to kill him?” 

14th. Because the court charged the jury as follows: 
“Tn this case the killing is admitted, so I can treat it as un- 
contradicted and as a fact. Was Hayes then in the dis- 
charge of his duty? If he felt at that time that he was in 
the discharge of his duty, and that a trespass was being 
committed, his passion was aroused, and, under the impulse 
of that passion, he killed Key, then you are at liberty to 
call it manslaughter.” 

15th. Because the court charged the jury as follows: 
“See if there was any preparation, purpose, or deliberate 
intention; gather it from the facts before and after. What 
kind of a duty can a man feel he was performing to take 
human life? In defense of person, or habitation, or as an 
officer of the law? Consider what was the conduct after the 
shooting; was he mad or excited? what was he doing? how 
was he acting! how behaving? how did he conduct himself 
immediately after the affair?” 

16th. Because the court refused to quash the indictment 
on the ground moved for by the defendant’s counsel, that 
said indictment was not found by a legal grand jury, there 
being on said jury two illegal jurors. 

17th. Because, during the examination of the witness, 
W. W. King, the judge was off the bench and outside the 
bar. 

18th. Because, during the argument of counsel on both 
sides, at different times, the judge was off the bench and 
absent from the court-room. 

19th. Because the judge, after announcing that the case 
would be finished without adjournment, at the close of the 
concluding argument for prisoner, about two o’clock in the 
morning, adjourned the court until next day, when the 
concluding argument for the state was made. 

20th. Because the court erred in charging the jury, as 
follows: “Consider what was the conduct after the shoot- 
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ing; was he mad? was he excited? what was he doing? 
How was he acting? how behaving? how did he conduct 
himself immediately afterwards, as the deceased lay before 
him a victim? Consider all this; what was his conduct ? 
what did he say afterwards? All these are for you to con- 
sider, whether it was deliberate murder, or the act of a con- 
scientious man discharging his duty, excited? If it was, you 
will regard it; otherwise, he was guilty of murder.” 

The court overruled the motion in the following judg- 
ment: 

“The first jury impaneled to try said cause failed to agree 
upon a verdict, and a mistrial was ordered, which may ac- 
count for the seeming inattention of the presiding judge at 
times. A convenient and necessary retreat being in the hall 
of the court-house, without delaying the examination of 
witnesses, or the speeches of learned counsel when address- 
ing the jury, I occasionally, to ease myself, visited the re- 
treat, and may have spoken with some friends in both going 
and coming relative to other business of the court, myself 
or others. If the learned counsel had objected to Mr. King’s 
evidence, I am confident the counsel for the state would 
have desisted until my return into the court-room. His tes- 
timony was not objectionable until he reached the point when 
he ordered the prisoner to shut up; this being only a por- 
tion of the prisoner’s statement, was ruled out, and hence 
any absence at the time complained of was harmless. 

“ The speaking in the case commenced, if my recollection 
serves me correctly, soon after dinner, making near ecghteen 
hours for speaking, which I had reasonably calculated was 
sufficient, from what had been before consumed in speaking, 
hence I announced that I would go through with it that 
night; however, about half past one, my strength and reso- 
lution both failed, and I informed Mr. Foster I could not, 
that night, hear his speech. He insisted on going on that 
night with his reply to Mr. Black’s speech, which had 


been both able and exhaustive; and even remarked to me 
4 
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that such was his anxiety, that if I did not permit him to 
then speak, I might go on and charge the jury, thus giving 
up the conclusion. I remarked to him that I did not then 
feel able and could not charge the jury even, and at the 
conclusion of Mr. Black’s speech, adjourned the court until 
next morning, in both of which acts complained of by the 
learned counsel, I feel perfectly conscious that no injury was 
done the cause of the prisoner, and I know none was either 
intended or thought of. Having heard the entire evidence, 
with the speeches of learned counsel on a former trial, I did 
not feel it my duty to pay as close attention as if it had not 
been tried at a former term of this court before me, hence 
these grounds for a new trial are overruled. 

“ Tf the deliberate, cool, killing a fellow-employee for an at- 
tempt to carry off a short piece of wood, sawed from the end 
of a post that day placed in the ground, be not murder, there 
are few cases of murder. All the circumstances of the killing, 
before the shooting, at the time of the killing, and immediately 
after, show coolness, deliberation, and an indifference for hu- 
man life seldom, if ever, equaled. Hence this motion on all the 
grounds charging the verdict to be contrary to law and evi- 
dence, or the charge of the court, are overruled and refused. 

“The only charge I made is contained in exhibit attached 
to the motion made by learned counsel. It may seem 
incorrect to persons or a court looking for grounds of es- 
caping the penalties of crime; yet, after full reflection and 
thought, as well as examination, I am satisfied it is correct, 
and as good as I can make it for the prisoner, and, therefore, 
all of the alleged grounds of error as to charges and refusals 
to charge, and additions to requests, are overruled and re- 
fused. 

“As tothe name of the juror, Seaborn Wadford, as found in 
the indictment, I hold therein upon the evidence submitted in 
the jury list, that of S. Watford being contained therein, and 
of the sheriff, who isa native of this county, and has now been 
sheriff for two or more successive terms, that he knew of 
no other Wadford than Seaborn Wadford in this county, 
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that it is sufficiently certain Seaborn Watford is the man who 
is on the jury list as S. Wadford; and the same may be said 
of John W. Stoy, there being a junior and senior John W. 
Stoy in this county—John W. Stoy being on the jury list as 
John W. Stoy, Jr., and as John W. Stoy only, in the indict- 
ment, both names, however, representing the same man, it 
being as matter of fact and proof that John W. Stoy, Jr., did 
serve on the grand jury the term the bill was found. There- 
fore this ground of error is overruled and refused. 

“The prisoner having been formally arraigned on his for- 
mer trial, and his arraignment entered on the minutes, I did 
not consider a second arraignment necessary. I therefore 
overruled this ground, and all others made for a new trial 
with, however, great distrust and sincere regrets, trust- 
ing that some lawful provision may be had or made by which 
the unfortunate man may escape the death penalty of the 
law.” 

To this judgment the defendant excepted. 


Barnes & Cummine; J.C. C. Brack, for plaintiff in error. 
Satem Dvurcuer, solicitor general, for the state. 
Brecktey, Judge. 


1. The indictment will not be quashed because the names 
of two of the grand jurors varied thus: the jury list had 
on it the name of 8S. Wadford; the indictment contained 
the name of Seaborn Watford; the jury list had on it the 
name of John W. Stoy, Jr.,and the indictment contained 
the name of John W. Stoy. When the names so nearly 
correspond, and there is no decisive evidence showing that 
‘the persons who actually served as jurors, were not the 
individuals designated by the commissioners, and registered 
on the list as competent to serve, the presumption is that 
the grand jury was legally constituted. 

2. When the prisoner has been arraigned and has pleaded 
not guilty, an issue is formed, and the same remains an issue 
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until the plea is withdrawn, or until the indictment is dis- 
posed of. If, after a verdict of guilty, a new trial be had, 
the new trial may take place without a second arraignment. 
49 Ga.,103. So, if a mistrial be declared, it is not neces- 
sary to re-arraign the prisoner in order to put him again 
on trial. 

3. When the judge has become exhausted by a late night 
session, he may and should adjourn over until next day, 
though he had previously annnounced that he would con- 
elude the trial that night, and counsel for defendant have 
made their final argument with that expectation, and though 
the concluding argument for the state be thus postponed 
until the solicitor has had the benefit of rest. There is no 
law which requires a court to disregard the necessary physi- 
cal conditions of efficient labor. 

4. Where the killing is admitted, the court may say so. 
See 56 Ga., 365. The complaint that the rule given in the 
14th ground of motion for new trial, touching manslaughter, 
is less favorable to the prisoner than it should be, is wholly 
unfounded. It seems more favorable to him than the true 
law of the case would warrant; and the same may be said 
of some other parts of the charge set out in the record. 

5. Under the facts in evidence, the 6th, 7th, 11th and 13th 
grounds of the motion for new trial, are so obviously free 
from error as to require no more than bare mention. The 
5th and 12th grounds are disposed of by what is ruled on 
the subject of trespass. 

6. As the jury have no concern with the reviewing pow- 
ers of the supreme court, any reference to the same by the 
presiding judge, in his charge, on the law of a criminal 
case, even if not positive error, should be omitted. 5 Ga. 
138-9; 8 7b. 267; 11 7b. 57; 15 Lb. 121, 122; 22 7d. 212. - 

7. To intentionally kill, with a deadly weapon, one who 
is committing a trespass upon property, is generally murder, 
and not manslaughter. Wharton on Homicide, §414. No 
exception to this general rule is involved in the present case, 
the trespass, if any, being the appropriation and removal of 





ATLANTA, JANUARY TERM, 1877. 47 


Hayes vs. The State. 





a small piece of timber of trifling value. What is said in 
5 Ga. 86, and 18 Jb. 194, refers to trespass affecting the 
person, and not to trespass affecting the goods only. 

8. The defendant having requested a charge on the sub- 
ject of preparing the weapon, it was not error for the court, 
after giving the matter requested, to add, that the jury were 
to judge from the evidence whether the prisoner provided 
himself with the weapon for the purpose of killing the de- 
ceased, and that doing so would be evidence of malice. 
This addition was not wholly without evidence to warrant it. 
Although the prisoner was a watchman at a railroad depot, 
and committed the homicide while on duty; and although, 
under the evidence, it was usual, and not improper, for railroad 
watchmen to go armed, yet, as there was no direct evidence 
that the prisoner had ever been armed while on duty before 
the occasion of this shooting, and as it did not affirmatively 
appear when, where, or for what purpose, he procured the 
pistol, and as there was some evidence tending to show that 
certain expressions escaped him shortly after the shooting, 
which indicated that the thought of dealing with the de- 
ceased as a trespasser was not altogether new to him, the 
jury were at liberty to consider whether, from all the cireum- 
stances, he had the pistol as a part of his ordinary equip- 
ment as watchman, or whether he procured and prepared it 
with special reference to using it as he did use it—that is, 
shooting the deceased with it in case the latter should attempt 
to carry wood from the yard and not desist when ordered. 

It should be added that, generally, the court cannot in- 
struct the jury that one thing is evidence of another, for 
this is to reason or infer, which is work appropriate to the 
box and not to the bench. But as respects the conclusion 
of malice from the preparation and use of a deadly weapon, 
it has long ago become a rule of law; and because it is such 
a rule, the court may give it in charge, not solely because 
it is sound reasoning or good logic. Originally, perhaps, it 
was but the latter, and while it so continued a more reserved 
method of charging on it may have prevailed. A still further 
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observation proper to be made is, that the application of the 
rule to the present case is not made doubtful by any element 
of justifiable homicide in the evidence. 

9. The charge to the jury, in a criminal case, should state 
and explain the law, but should contain no argument what- 
ever upon the facts. The tribunal of inference is the jury, 
and the jury alone. Not only are they to judge what facts 
are established, but they are to draw their own conclusions 
from them, under the law, uninfluenced by any impressions 
which may have been made by the testimony upon the mind 
of the judge. His convictions should neither be declared 
nor intimated. He should state that the law implies malice 
from the preparation and use of a deadly weapon, but to 
proceed in the argumentative manner following, is manifest 


error : 
“Well, did he deliberately intend to do it? Was there 


any circumstance to show he had prepared himself to stop 
people from trespassing on the yard? That he had got a 
pistol, loaded it with ball, prepared himself for the emer- 
gency, and that he had previously or afterwards said he was 
going to stop it? If that was the evidence, what more de- 
liberation can aman have? You are bothered, troubled, 
and you commit an act, and you say afterwards, you have 
stood that thing as long as you are going to. These are 
Jacts from which a deliberate intention may be inferred.” 

This charge is the more objectionable, because some of 
the facts enumerated are not found in the evidence—cer- 
tainly not in the distinct and definite form in which they 


are here presented. 
10. In the fifteenth ground of the motion for new trial 


there is objectionable matter. In arriving at intention, re- 
gard should be had to what transpired a¢ the killing, as well 
as before and after. The following passage should have 
been omitted as partly argumentative and partly irrelevant : 
“ What kind of a duty can a man feel he was performing to 
take human life? In defense of person, habitation, or as an 
officer of law.” 
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11. In charging the jury, the court should not ask, “ How 
did he conduct himself afterwards, as the deceased lay be- 
fore him, a victim?” The use of the word victim is not 
favorable to cool and dispassionate trial. Nor should the 
court decide for the jury,so far as to say to them that if 
certain facts be not true, the prisoner “is guilty of murder.” 
See the twentieth ground for new trial in the reporter’s 
statement. 

12. When, during the trial of a capital case, the judge 
leaves the bench and withdraws beyond the bar, he should 
order a suspension of business until his return. His imme- 
diate presence tends to preserve the legal solemnity and 
security of trial,and upholds the majesty of law. Espe- 
cially, while a witness for the state is under examination, 
should the judge not retire beyond the bar, without direct- 
ing the examination to cease during his temporary absence, 
however necessary or however brief his absence may be. 

13. The guilty and the innocent are alike entitled to be 
tried according to law, in the immediate presence of one of 
the state’s judges, and with no material error in the charge 
of the court. Because the prisoner has not been thus tried 
he is, as matter of right, entitled to a new trial, whatever 
may be the degree of his guilt. 


Judgment reversed. 
Jackson, Judge, concurring. 


Whilst I do not give my assent to all the criticisms upon 
the charge of the presiding judge made in the opinion of 
the majority of the court, and think that the charge, taken 
as a whole, including the requests given, is fair, if not fa- 
vorable to the prisoner, yet in view of the fact that the pre- 
siding judge left the bench without suspending the trial, 
and was outside of the court-room pending the examination 
of a witness and the argument, and that the judge made 
allusion in the charge to the deceased as the prisoner’s 
“aictim,” and on the vital point of deliberation in the act 
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of shooting, after enumerating certain facts, asked the ques- 
tion, “ What more deliberation could a man show?” or 
words to that effect, I concur in the judgment that it is 
better to grant a new trial even in a case like this. 


Cuarces Wacuret et a/., plaintiffs in error, vs. James WILDE, 
Jr., & Company e¢ al., defendants in error. 


This case, in the main, is analagous to that of Cohen vs. Myers et al., 
42 Ga., 46, and as in that, so in this case, this court will not control 
the discretion of the circuit judge in granting the injunction and 
appointing a receiver. The equities of all parties can be better ad- 
justed on a full hearing of the case on the merits. 


Injunction. Receiver. Before Judge Hitt. Bibb County, 
At Chambers. March 10th, 1877. 


James Wilde, Jr.,& Co., and other creditors of Charles 
Wachtel, and of Wachtel & Kohn, filed their bill against 
the last named parties and S. Waxelbaum & Bro., making, 
in substance, the following case : 

In the month of August, 1876, Charles Wachtel, in be- 
half of himself, and of said firm of Wachtel & Kohn, of 
which he was a member, applied to complainants, in the city 
of New York, to sell to him certain goods, ete., to be 
shipped to Macon, Georgia. To induce complainants to 
sell such goods on a credit, he represented that he had a 
store in Macon, in which he carried on business in his own 
name; that the firm of Wachtel & Kohn conducted their 
business in another store in the same city; that the stock 
in the two stores was worth about $22,000.00; that there 
were good debts due the two concerns amounting to about 
$4,500.00; that they owed about $5,000.00, none of their 
debts being past due, and that all would be promptly met ; 
that they did not owe S. Waxelbaum & Bro. anything so 
far as he remembered, though he might possibly owe them 
$500.00. 





ATLANTA, JANUARY TERM, 1877. 51 


Wachtel e¢ al. vs. Wilde, Jr., & Company ef al. 


Relying upon these representations, complainants sold va- 
rious lots of merchandise to the defendants, Charles Wach- 
tel and Wachtel & Kohn, on a credit. The time given has 
expired, and compainants have demanded the respective 
amounts due them, but payment has been refused. The 
representations aforesaid were false and fraudulent, and 
were made for the purpose of deceiving and defrauding 
complainants, and with the view of obtaining goods without 
paying for them. 

Said representations were, as complainants have very re- 
cently ascertained, false and fraudulent in this: On or 
about July 5th, 1876, the said Wachtel executed to the firm 
of S. Waxelbaum & Bro., a mortgage on the goods in his 
store to secure the payment of a note for $4,738.50; on 
or about the same date, Wachtel & Kohn executed to the 
same defendants a mortgage on the stock in their store, to 
secure the payment of three notes aggregating $4,484.15. 

Each one of said representations was false and fraudu- 
lent. At the time they were made, the stocks of goods 
could not have been sold for much, if any, more than the 
debts they then owed. The said mortgages were not re- 
corded until December 9th, 1876. This withholding from 
record was for the fraudulent purpose, under a collusive 
arrangement between the defendant, Charles Wachtel, and 
Waxelbaum & Bro., of enabling the said defendants to pro- 
cure and retain credit as merchants carrying on business as 
aforesaid. All knowledge of the existence of either of said 
mortgages was withheld from complainants, and they had 
no notice of the same until after the record thereof. The 
defendants, Wachtel & Kohn, are relatives of Waxelbaum 
& Bro., which latter firm does a Jarge wholesale and retail 
business, in the city of Macon, and have business connec- 
-tions in the city of New York. By reason of such rela- 
tionship, and by reason of their business connections, Wax- 
elbaum & Bro. had favorable opportunities of knowing the 
condition of defendants, from time to time, and their busi- 
ness dealings with other parties; and had ample opportu- 
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nity, if they were so disposed, to inform complainants of 
the existence of the mortgages executed to them as afore- 
said, but being in collusion with Wachtel & Kohn, they not 
only withheld their mortgages from record, but also con- 
cealed the fact that they held such liens, or such debts, 
against said defendants, from complainants and others. 

In further collusion with Waxelbaum & Bro., said Wach- 
tel & Kohn, in the month of October or November, 1876, 
turned over to them goods purchased from complainants, 
Wilde, Jr., & Co., which goods were offered for sale by 
Waxelbaum & Bro., in the city of Griffin, at rates consid- 
erably below the ordinary retail prices of such goods in that 
market. 

The defendants Wachtel and Wachtel & Kohn, are in- 
solvent. When called on for payment, they fail either to 
pay or to make any satisfactory statement of their condition, 
and particularly how they became so much more largely 
indebted than they represented. They are still carrying on 
business in their respective stores, selling what remains of 
their said stocks at retail, and pocketing, or otherwise dis- 
posing of, the money received therefor. Complainants fear 
that they are secretly disposing of portions of their said 
stocks to Waxelbaum & Bro., or others, and that they will 
continue to do so, unless restrained, until the whole of their 
goods and effects are either sold or fraudulently disposed of, 
before any judgments can be obtained by complainants. 

Complainants have brought suits at common law, return- 
able to the April term, 1877, of Bibb superior court. 

They pray as follows: That Waxelbaum & Bro. be en- 
joined from taking any steps towards foreclosing said mort- 
gages, and from interfering with, or disposing of, any of 
the goods in said stores until the further order of the court ; 
that Charles Wachtel, and Wachtel & Kohn, be restrained 
from selling, or in any manner disposing of said goods, until 
the further order of the court; that a receiver may be at 
once appointed to take charge of and hold said stocks of 
goods, books of account, and other property and effects in 
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said stores, in order that they may be preserved undisposed 
of, subject to the decree of the court. As ground for the 
immediate appointment of said receiver, complainants allege 
that they are unable to state the quantity, kind, or value of 
said stocks; that the defendants are irresponsible, and claim 
to be insolvent; that they can easily and secretly send away 
to confederates and others, and otherwise dispose of, large 
portions of said stocks without complainants, or the officers 
of court, being able to ascertain the fact ; that complainants 
believe they will take this course, and thus the restraining 
order would be in great part, if not wholly, ineffectual. 

Complainants, waiving all discovery, further pray that 
the court decree the sale of said goods, and the application 
of the proceeds in discharge of their debts, so far as the 
same may go; that said mortgages be postponed, if not set 
aside as void, to the claims of complainants; that they may 
have general relief, and that the writ of subpoena may is- 
sue. 

The answers of the defendants deny every material alle- 
gation in the bill. The only connection admitted between 
Waxelbaum & Brother and Wachtel & Kohn, was that 
Wachtel’s wife and Kohn were cousins of a deceased wife 
of Solomon Waxelbaum. 

The allegations in the bill as to the representations made 
in New York by Charles Wachtel, were strongly supported 
by numerous affidavits. Affidavits were also read in sup- 
port of the answers. 

The chancellor sanctioned the bill, and appointed a re- 
ceiver. To this ruling the defendants excepted. 


Lyon & Nisser, by R. H. Cxiark, for plaintiffs in error. 
Lanter & Anperson, Hitt & Harris, for defendants. 


Jackson, Judge. 7 


The facts of this case reported above, show that it is very 
similar to the case of Cohen vs. Myers et al., in 42 Ga. 46; 
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and we think that here, as there, all the equities can be bet- 
ter settled on the trial on the merits, and we will not con- 
trol the discretion of the chancellor in granting the injune- 
tion and appointing a receiver. 


Judgment affirmed. 


ABRAHAM GAMMELL, plaintiff in error, vs. Wiu1AMm E. Par- 
RAMORE, defendant in error. 


. Where, in the assignment of an order for the payment of money, 
the assignor agreed, if it was not paid within a definite time by the 
party to whom it was addressed, that he would pay the amount ex- 
pressed upon its face; to entitle the assignee to recover, it was not 
necessary to show notice to the assignor of the non-payment at the 
time specified. 

. Evidence of a decrease in the market value of the order between 
the time specified for its payment and the time the assignor was 
notified of its non-payment, was properly excluded. 

. The assignee was entitled to recover interest from the time specified 
for the payment of the order. 


Contracts. Guaranty. Notice. Evidence. Interest. 
Before Judge Crawrorp. Muscogee Superior Court. May 
Term, 1876. 


Reported in the decision. 
Prazopy & Brannon, for plaintiff in error. 
Jounson & Ineram, for defendant. 


Warner, Chief Justice. 


The plaintiff sued the defendant on the following written 
instruments, which were set forth in his declaration, to-wit ; 
““STaTE OF ALABAMA, Russell county: 

‘‘Commissioner’s Court, February term, 1871. Treasurer of said 
county: Pay Horace King or bearer, seven hundred and fifty dollars 
for building bridge—one of those orders for twenty-five hundred dol- 
lars—out of any money in the treasury not otherwise appropriated. 

(Signed) T. L. APPLEBy, 
Judge of Probate.” 
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‘“*CoLumBus, Ga., March 20th, 1872. 

‘This is to certify that I have this day sold to W. E. Parramore, an 
order issued by T. L. Appleby, Probate Judge of Russell county, Ala- 
bama, for seven hundred and fifty dollars, dated February term, 1871, 
payable to Horace King or bearer, and registered No. 157, February 
14th, 1871. And I hereby obligate myself, if said order is not paid 
within eighteen months from this date, to pay the face of said order to 
W. E. Parramore or bearer. 

(Signed) A. GAMMELL.” 

The jury, on the trial of the case, under the charge of the 
court, found a verdict in favor of the plaintiff for the sum 
of $750.00, with interest from the 20th of September, 1873. 

During the progress of the trial, the plaintiff proved that 
there had been no money in the treasury of Russell county 
subject to the payment of said order, from the time of its 
sale until the time of the trial. The defendant offered to 
prove by one Martin certain facts, as disclosed by the fol- 
lowing questions propounded to him: “ What was the mar” 
ket value of said order on the 20th of March, 1872¢” 
“What was such value eighteen months after the 20th of 
March, 18727” ‘“ What was its value on the 19th of Octo- 
ber, 1875¢” “What is its value now?” the counsel for 
the defendant stating to the court that the object of the 
proposed testimony was to show that since the expiration of 
the eighteen months after the 20th of March, 1872, and be- 
fore notice was given to defendant of the non-payment of 
said order, that its value had greatly depreciated. The 
plaintiff objected to the questions propounded to the witness, 
the court sustained the objection, and the defendant excepted. 

The defendant testified as a witness in the case, that 
he was never notified of the non-payment of the order 
within the eighteen months after its sale; supposed it 
had been paid until a few days before the commencement 
of plaintiff's suit, which was on the 19th of October, 1875. 

The court charged the jury, in substance, that it was not 
the duty of the plaintiff to have notified the defendant of 
the non-payment of the order at the expiration of the 
eighteen months, to entitle him to recover, and that the 
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plaintiff was entitled to interest upon the amount of the 
face of the order, from the day of the expiration of eigh- 
teen months after the sale thereof; to which charge the de- 
fendant excepted. 

1. 2. There was no error in the charge of the court, that 
the defendant was not entitled to notice of the non-payment 
of the order— Wright vs. Shorter, 56th Ga. Rep. 72—and 
that being so, the court did not err in sustaining the objec- 
tions to the questions propounded to the witness, Martin. 
The evidence is that the order was not paid within eighteen 
months from the 20th of March, 1872, the date thereof, and 
that there had been no money in the treasury of Russell 
county subject to the payment of said order, from the time 
of its sale to plaintiff until the time of trial. 

3. This was a liquidated demand to the extent of the 
face of the order, which the defendant promised to pay, 
and it became due and payable, according to its legal effect, 
eighteen months from the date thereof, and the plaintiff 
was entitled to interest thereon from that date. Code $2056. 

There was no error in the charge of the court as to the 
question of interest. 

Let the judgment of the court below be affirmed. 


Fianpers & Hvucventy, plaintiffs in error, vs. Wittiam T. 
Maynarp, defendant in error. 


| Jackson, Judge, having been of counsel in cases involving the same questions, and now 
pending, did not preside. ]} 


1. Matters of fact in the motion for new trial are sufficiently verified by 
a direct statement in the record, signed by the judge, seeming to have 
that object, though expressed in terms somewhat loose and difficult 
of construction. 

2. A sale, though nominally for cash, may become complete by adopt- 
ing in the settlement an agreed substitute for money, if the parties 
really intend to pass title at once. 

3. Where there is a contract for the sale of cotton, nominally for cash, 
but, on settlement, the price is entered as a deposit to the credit of the 
seller with the purchasers as bankers, the seller retaining a bank pass- 
book as evidence, (the cotton being in a neighboring ware-house, and 
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nothing being said as to delivery,) the transaction, in its ultimate form, 
is, prima facie, either a loan of the value of the cotton, treating it as 
virtually paid for in cash, or a sale on the credit of the bankers, in- 
stead of a cash sale as originally contemplated. 

4. Intention to dispense with actual delivery may be inferred from cir- 
cumstances. When the parties consider the sale complete in respect 
to both price and delivery, the title passes. When, on the other hand, 
they intend that final payment and final delivery shall yet take place 
and be concurrent acts, the title does not pass. 

5. Delivery, actual or constructive, under an express stipulation for re- 
taining title till the price shall be paid, is but a conditional sale; and 
it preserves that character, in respect even to a subsequent bona fide 
purchaser, for value and without notice. 

j. Where the delivery is of cotton etc., by a planter or commission 
merchant, ‘‘on cash sale,” no express stipulation for the retention of 
title is necessary. By virtue of the statute, Code, section 1593, the 
title of the seller remains undivested until payment is received in 
full. The incidents follow, in respect to bona fide purchasers, which 
attend other conditional sales. 

. A conversation otherwise irrelevant to a given contract, may become 
relevant by having been recited between the parties while the negoti- 
ations were in progress. 

. Declarations by a person under whom the defendants claim, made 
whilst he was out of possession, and after the defendants parted with 
their money and acquired possession, are not admissible to impair 
their title. 


Practice in the Supreme Court. Newtrial. Sales. De- 
livery. Evidence. Before Judge Hit. Bibb Superior 
Court. April Adjourned Term, 1876. 


Maynard brought trover against Flanders & Huguenin for 
twenty-one bales of cotton. The general issue was pleaded. 
The evidence presented, in substance, the facts set forth in 
the third division of the opinion. The cotton was sold by 
plaintiff to H. G. Bean & Company, at Forsyth, on March 
8, 1875, for $1,451.53. Whether it was understood between 
the parties that the title was not to pass until the money was 
actually paid, the testimoney was conflicting. Whilst the 
transaction was termed a cash sale, yet credit seems to have 
been extended. Bean & Company sold to A. H. Sneed, and 
he consigned to the defendants, factors in Macon. Whether 
the sale to Sneed was before or after shipment, the evidence 
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was conflicting, but the consignment was in his name. De- 
fendants advanced a considerable amount before they dis- 
covered that there was any controversy about it. Whilst 
the cotton was in their possession, after the advance, plaintiff 
demanded it and they refused to deliver. They subsequently 
sold it. The firm of W. L. Lampkin & Company, at For- 
syth, was composed of the same members as the firm of H. 
G. Bean & Company. Lampkin & Company was engaged 
in the banking business; Bean & Company in buying and 
selling cotton. Plaintiff never has been paid for his cotton. 
Lampkin & Company and Bean & Company were insolvent 
at the time of the sale, though the fact was not generally 
known. The banking firm suspended payment on the 20th 
of March. To within a few days of this date, plaintiff could 
have drawn out the money deposited to his credit for the 
cotton, had he checked on it. 

In answer to the second direct interrogatory, plaintiff 
testified that about April 15th, 1875, B. Pye & Son, brokers, 
of Forsyth, proposed to purchase his cotton; that he priced 
it to them at about 144 cents per pound; that they sent to 
the warehouse and obtained samples; that they determined 
to purchase at the above price if plaintiff would let them 
ship it and get a return of sales before paying for it; that 
he declined to do this, telling them that he would not sell 
his cotton to any one on time; that if business had reached 
such a condition that cotton would not bring cash, he would 
quit business; that they insisted, and plaintiff still refused, 
but consented that they might ship the samples to Savannah 
to ascertain what they could do there. 

He further testified, that in the negotiations with Bean 
& Company, which led to the sale to them, he repeated this 
entire conversation had with the Pyes. 

This conversation was objected to by the defendants, but 
was admitted by the court. 

The plaintiff further testified, that on the evening of 
Mareh 24th, 1875, after his return from Macon, where he 
had been to demand the cotton from the defendants, after 
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the cotton had been advanced upon, he went with W. 
D. Stone, Esq., to see H. G. Bean, and found him sick in 
bed; that after the usual compliments, plaintiff remarked 
that he had been to Macon and found his cotton, and wished 
Bean to give him a written order to Huguenin & Flanders 
to turn it over to him; that Bean said, “Mr. Maynard, I 
would like very much to do so. I want you to get your cot- 
ton, and I hope you will get it, but as Sneed has drawn a 
draft on Huguenin & Flanders for $500.00, and given it to 
me, I do not see how I can give the order, but will see Mr. 
Lampkin in the morning and let you know whether I can 
give you the order or not.” That he did not see Bean in 
several days, and then he said nothing in reference to the 
order. 

Mr. Stone testified, in reference to this conversation, that 
Bean said: “I am glad you have found it (the cotton), and 
hope you will get it, but I doubt your ability to do so, as 
Mr. Sneed has drawn $300.00 on it; but Mr. Lampkin is 
the money man, and I will see him in the morning and let 
you know about it.” That he, Bean, said, in substance, 
when asked by plaintiff how his cotton came to be shipped 
in Mr. Sneed’s name, “I will tell you the whole matter in 
a nut-shell; to save expense of drayage, etc., I thought I 
would let Sneed go down and sell it at the railroad. Sneed 
concluded to get the benefit of the rise, and I allowed him 
to store it.” That witness made a note of this conversa- 
tion, and has quoted Bean, in substance, correctly. 

To this testimony of plaintiff and of Stone, the defend- 
ants objected, but it was nevertheless admitted. 

The jury found for the plaintiff $1,451.93. The defend- 
ants moved for a new trial upon the following grounds, to- 
wit: 

Ist. Because the court erred in refusing to charge as fol- 
lows: “If you believe, from the evidence, that Maynard 
accepted the entry in the book as payment, then it was a 
good payment.” 

5 
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2d. Because the court erred in refusing to charge as fol- 
lows: “The question whether or not the sale of the cotton 
by Maynard to Bean & Company was for cash or credit, is 
a fact that it is the duty of the jury to determine, and if you 
believe, from the evidence, that credit was given by May- 
nard to Bean & Company, you should find for the defend- 
ants.” 

3d. Because the court erred in refusing to charge as fol- 
lows: “If you believe, from the evidence, that Maynard 
left the proceeds of sale of cotton sued for with the bank- 
ing house of W. L. Lampkin & Company, the question 
whether or not he left said sum, depositing it as a payment 
for said cotton, is for you to determine, and if you believe 
he so left it, you should find for the defendants.” 

4th. Because the court erred in charging as follows: “It 
takes a payment and delivery to pass title. It takes some- 
thing to make a delivery; there may be an actual delivery ; 
or a bill of sale, or a warehouse receipt is a good delivery. 
A written bill of sale, or a written warehouse receipt, is a 
good delivery. A written bill of sale, or written transfer of 
the warehouse receipt, will make a good delivery, or there 
may be a contract between the parties dispensing with deliv- 
ery. Therefore, if you believe, from the evidence, there 
was no delivery or agreement to dispense therewith, you may 
stop right there, whether the entry was a payment or not.”, 

5th. Because the court erred in charging as follows: 
“Tf a trade was agreed on by Maynard with Bean as 
to the price of said cotton, and a ealculation made as to the 
amount said cotton came to, and said sum was entered in a 
pass-book, without more, by the said Bean for the said May- 
nard, said entry so made was in payment.” 

6th. Because the court erred in charging the jury as fol- 
lows: “If Maynard sold the cotton for cash, saying after- 
wards he would wait a few days for the money, that would 
not be a payment, and it would not pass the title.” 

7th. Because the verdict of the jury was contrary to law 
and the evidence. 
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8th. Because the court erred in not ruling out the con- 
versation between Maynard and B. Pye & Son. 

9th. Because the court erred in allowing Maynard and 
Stone to testify to a conversation had with Bean on the 
24th of March, and to give in evidence Bean’s statement to 
them. 

The only verification of the grounds of the motion for a 
new trial, was as follows: 

‘‘The above and foregoing objections to the charge of the court and 
statement of the evidence, are true, and contain a correct record of 
the same. This July 3d, 1876. 

(Signed) B. Hi11, J. 8. C. M.C. 
The motion was overruled, and the defendants excepted. 
When the case was called, counsel for defendant in error 

moved to exclude from the consideration of this court, all 
the grounds of new trial based on alleged errors in the 
charge, and on the admission of alleged illegal testimony. 

This motion was overruled, as will appear in the opinion. 


Joun P. Fort; Wooren & Srumons, for plaintiffs in error. 
Joun C. Ruruerrorp; W. D. Stone, for defendant. 


Biecktey, Judge. 


1. Where some of the grounds of the motion for new 
trial are, that certain charges were given, that certain re- 
quests to charge were refused, and that certain evidence was 
admitted over the movant’s objection, the truth of the 
matters alleged in these grounds is sufficiently verified by a 
direct statement in the record, signed by the judge, declar- 
ing that “the above and foregoing objections to the charge 
of the court, and statement of the evidence, are true, and 
contain a correct record of the same.” Although the phra- 
seology of this statement is peculiar and its construction 
difficult, yet, as there is every probability that it was in- 
tended to be a verification, and as this court cannot con- 
jecture what else it was designed for, or discover in it any 
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other sensible meaning, there is less violence in accepting, 
than in rejecting it. The motion made here, by the de- 
fendant in error, at the opening of the argument, to exclude 
from consideration these grounds in the motion for new 
trial, is therefore overruled. 

2. Though in negotiating for the sale of cotton, it be 
agreed that the sale is to be for cash, and cash only, what- 
ever the parties, in closing the contract and making settle- 
ment, shall finally treat as the equivalent or representative 
of cash, will serve, pro hae vice, in lieu of money, if they 
really intend to conclude the sale presently and pass title at 
once. 

3. Where a partnership, engaged in dealing in cotton un- 
der one firm name, and in banking under another, both at 
the same place, agrees with the owner to purchase from 
him, for cash, certain bales of cotton stored in a neighbor- 
ing warehouse, the weights whereof are taken, and the sam- 
ples of some examined, and of the balance dispensed with, 
the price per pound fixed, the calculation made, and the 
aggregate amount assented to by both parties; and where 
the seller, thereupon, producing his bank pass-book, in which 
he has an account with the partnership as banker, takes 
eredit in said book for the aggregate value of the cotton, as 
for a sum then deposited by him in the bank, and after so 
doing departs satisfied, taking the book away with him, noth- 
ing being said touching a delivery of the cotton, (the ware- 
house receipts for the same being, at the time, in the hands 
of aclerk of the warehouseman with whom they had been 
previously left by the owner of the cotton, in anticipation of 
asale to other parties,) the transaction, in its ultimate form, 
amounts, prima facie, either to a loan of the value of the 
cotton, treating it as virtually paid for in cash, or to a mod- 
ification of the terms of sale by converting a nominal cash 
bargain into a bargain on the credit of the partnership as 
banker. The entry in the bank book is equivalent to a 
receipt for money: Morse on Banking, 48,49; and is, con- 
sequently, evidence of a loan, and of a contract for repay- 
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ment on demand. It is sufficient to establish the relation 
of debtor and creditor between the parties; and, under the 
Code, $2244, it would be assignable so as to vest a right of 
action in the assignee in hisown name. In order to recover 
upon it, there would be no occasion to allege or prove any 
sale of cotton, or any cause of action, whatever, beyond the 
indebtedness appearing on the book itself, the entry having 
been made by one of the partners, acting within the scope 
of the partnership business. 

4. In a contract for the sale of cotton stored in a neigh- 
boring warehouse, both parties knowing it to be there, an in- 
tention to dispense with actual delivery may be inferred from 
circumstances, without any direct agreement; the cireum- 
stances including a settlement covering the whole price, and 
failure to stipulate anything concerning delivery. If the 
parties considered the sale complete in respect both to price 
and delivery, that is, that the buyers could take the cotton 
from the warehouse when they pleased, and the seller draw 
on them, as bankers, when he pleased, for the money speci- 
tied in the entry upon the bank book, the title passed. On the 
other hand, if the true intention of the parties was, that, 
notwithstanding the entry upon the book, the cotton was to 
remain in the warehouse and under the control of the seller 
until the money should be actually paid to him or his order, 
or his agent—that is, that final delivery and final payment 
were to be concurrent acts, then title did not pass. 

5. Though goods be delivered, if as a part of the contract 
under which delivery is made, they are, by express stipula- 
tion, to remain the property of the seller until paid for, 
there is but a conditional sale, or an executory agreement to 
sell; and the title of the seller cannot be defeated or im- 
paired by a subsequent sale made without his consent to a 
hona fide purchaser, for value and without notice. Story 
on Sales, (edition of 1871), §§400, 457 a, 313, and notes; 
40 N. Y. (Hand) 314; 2 Kent’s Com. 493 to 498; 23 Ga. 
205. 

6. In the selling of cotton by a planter or commission 
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merchant, “on cash sale,” the Code, §1593, renders the sale 
executory until payment is made in full; until then no title 
whatever passes out of the seller, and, consequently, even a 
bona fide purchaser for value and without notice, can get 
no right as against him. The case is not like that of title 
obtained by fraud, which is provided for in section 2640 ; 
the difference being that which exists between no title and 
voidable title. But only transactions “on cash sale” are 
thus qualified in the Code by implication of law, and pro- 
tected. 

7. A conversation which was otherwise irrelevant, became 
relevant by being repeated in the course of the negotiations 
which are now under scrutiny. 

8. When the action is for a conversion of cotton, and 
when the defense proceeds on the theory that the plaintiff 
parted with title to a third person, and he to a fourth, by 
whom the cotton was consigned to the defendants as factors, 
and who received from them advances upon it to near its 
full value, declarations of this third person made to the 
plaintiff after the defendants acquired possession and ad- 
vanced their money, and whilst said third person was out of 
possession, are not admissible in evidence for the plaintiff, 
even if said third and fourth persons were in collusion with 
each other, and if the transaction between them was merely 
colorable and designed to defraud the plaintiff, the defend- 
ants having acted without notice of any fraud. 

Judgment reversed. 


Tue Howe Macnuine Company plaintiff in error, vs. C. C. 
Souper, defendant in error. 


1. When a libelous publication does not name the person referred to, 
but describes him in respect to his former occupation and conduct 
and size, the opinion of a witness, who testified that he thought that 
the plaintiff was referred to, and who gave the facts on which his 
opinion rested, is admissible as evidence. The fact that a reader of 
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the libel thought that it referred to plaintiff, was injurious to him, 
and the more people who thought so when they read it, the more he 
was injured by it; the evidence, therefore, especially if supported 
by reasons for the opinion, was admissible, not only to designate the 
plaintiff as the party slandered, but in aggravation of the dama- 
ges. 

. In the absence of a plea of justification, or other plea assailing the 
character of the plaintiff, or putting it in issue, evidence reflecting 
upon the character of the plaintiff should be excluded. 

3. It is the duty of the plaintiff in error to see that the whole record is 
brought to this court; and when the brief of the evidence is agreed 
to upon condition that an issue, verdict, and judgment thereon, 
shall be embraced in the brief of the evidence, and it is merely 
stated that on an issue tried by a jury in the pending case, a verdict 
was found that a certain person was agent of the plaintiff in error, 
such verdict, neither the issue nor the verdict thereon being set out 
in full, will be construed most strongly against the plaintiff in error, 
and will be held to mean that the jury found him to be the agent of 
the plaintiff in error in respect to all matters connected with the 
case. 

. The conduct of this agent in taking charge of the libelous adver- 
tisement, in ordering a change to be made therein, and in promising 
to pay therefor when he received funds of the company charged 
with publishing the libel, though such conduct transpired after the 
original publication and the commencement of the suit, is admissi- 
ble in evidence as an admission by a duly authorized agent for the 
company, in the course of his business, that it authorized the pub- 
lication, and on such testimony the company was properly held re- 
sponsible for the tort. 

. A corporation may make a libelous publication; in doing so it must 
act through an agent, for it cannot act otherwise; and if there be 
proof that an agent, within the scope of his authority, caused the 
publication to be made, or acting within the scope of his authority, 
ratified it after it was made; and if there was evidence that the pub- 
lication referred to the plaintiff, a verdict for the plaintiff is contrary 
neither to the law nor to the evidence; and though there may be 
immaterial errors in the charge of the court, or in his rulings upon 
the evidence, this court will not control the discretion of the pre- 
siding judge in refusing to grant a new trial, the verdict being legal, 
the damages not excessive, and the evidence sufficient to sustain the 
verdict. 


Libel. Evidence. Practice in the Supreme Court. Cor- 
porations. Principal and Agents. Before Judge Craw- 
FORD. Muscogee Superior Court. May Term, 1876. 
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Reported in the opinion. 
Hittiarp & Russet, for plaintiff in error. 


Bianprorp & Garrarp; J. F. Pou; W. F. Wits, for 
defendant. 


Jackson, Judge. 


Souder sued the Howe Machine Company on the follow- 
ing publication, which appeared in the Columbus Jaguzrer 
of August 7th, 1874: * 

‘‘IMPORTANT ANNOUNCEMENT.—Having had in our employ an agent 
that we have discovered to be simply a diminutively insignificant and 
contemptuously unreliable, indolent and dishonest fellow, through whom 
an impression has become current that we are about discontinuing our 
business in Columbus, we desire to say that, notwithstanding any and all 
such representations that may be or may have been made, we are de- 
termined to make our machine more prominently known than ever.” 

Defendant pleaded the general issue. 

On the trial of the case, the jury found forthe plaintiff 
$1,500.00; the defendant moved for a new trial on various 
grounds; the court below overruled the motion; defend- 
ant excepted, and the refusal to grant the new trial is the 
error complained of. 

The plaintiff proved by Reeves, who had been the agent of 
the company before Seuder came to Columbus, that be was 
directed by the company to turn over the effects to Souder 
as his successor, and that he did so. The company was situated 
in New York, its business was to sell sewing machines, it 
had a distributing office for the south in Atlanta; Searrett 
was the agent in Atlanta; he saw the publication in the 
Inquirer in respect to Souder. Souder had been discharged 
and witness had again taken charge in his place ; he thought 
the advertisement referred to Souder, because he was the 
last accredited agent of the company in Columbus. They 
knew nothing of the Howe Machine Company beyond At- 
lanta; acted and communicated through that office ; received 
his appointment through the Atlanta office, as did Souder ; 
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knew that Jones was an agent of the company. Souder 
was a small man, and said he had telegraphed to Atlanta 
that the Howe Machine Company was about closed up in 
Columbus. This telegram was sent to Bell, and published 
in the Herald. Bell was in a great controversy with Scar- 
rett about the relative merits of the “ Howe” and the “ Do- 
mestic ;” witness thought, therefore, that the libel referred 
to Souder. 

Witness was interrogated about the character of Souder, 
but the court rejected the evidence. 

Howell testified that a man by the name of Jones, repre- 
senting himself as the agent of the Howe Machine Company, 
came to the /ngutrer office and had the advertisement of 
7th of August changed. 

Clark swore that Jones said he was sorry he could not pay 
a draft for the libel advertisement then, as he had no money 
of the company, but would pay it out of the first he got 
from the company. 

The verdict and judgment of a former jury finding upon 
an issue made, that Jones was an agent of the Howe Ma- 
chine Company, was put in evidence by the plaintiff. 

It appeared from the books of the Jnquirer office, that 
the advertisement sued on asa libel was charged to the Howe 
Machine Company. The grounds for the new trial insisted 
upon before us, when analyzed, may be reduced to four or 
five, although in the record they are twenty in number. 

1. The first that we shall mention, is the admission by the 
court of the opinion of Reeves, that he thought the libelous 
advertisement referred to Souder. We think this evidence 
ought to have been admitted. Reeves gave his reasons for 
so thinking, and his opinion on such a subject, with the 
reasons therefor, is evidence to be considered by the jury. 
Its weight is to be determined by them in view of the 
reasons given. Certainly it is admissible to aggravate dam- 
ages. The more people who, upon reading an advertisement, 
think that it refers to a certain man, though he be not named 
in the libel, the more does the publication injure that man. 
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With the reasons for the opinion superadded, we are at a 
loss to see why it was not admissable. 

2. The second ground pressed upon us, is that the court 
refused to hear testimony attacking the character of the 
plaintiff. There was no plea in justification of the defend- 
ant, or otherwise assailing the character of the plaintiff; 
and in the absence of such plea there was no error in reject- 
ing this testimony. 

3. 4. Again, it is said that the court erred in admitting 
testimony that Jones, as agent of the company, on the 11th 
of December, after the suit was commenced, changed the ad- 
vertisement of the 7th of August, and regretted that he could 
not pay for it then, or give a draft for it, or part of it, but 
promised to pay for it so soon as he received funds of the 
company. It will be observed that it is in evidence that in 
this very case, a former jury, on an issue made, found a 
verdict that Jones was the agent of the company. It is not 
set out in the record upon what that issue was joined, 
whether upon a plea to the jurisdiction or otherwise. It is 
the duty of the plaintiff in error to show the whole record, 
more especially when the brief of evidence is agreed upon 
on condition that such is done, as is the case here. There 
being no evidence in the record narrowing the issue on 
which the jury found that Jones was the agent of this com- 
pany, it must be taken more strongly against the company, 
and it must be held that such verdict found that he was the 
agent of this company in this case, to all intents and pur- 
poses connected therewith. In this view, it being established 
that he was the company’s agent, the company is bound by 
his acts and conduct about this case; and therefore his di- 
rection about changing the libelous advertisement, and 
paying for it, or any part thereof, will bind the company, 
though this conduct of his transpired after the suit was be- 
gun. If the company had then paid for the advertisement, 
or changed, or taken control of it, or promised to pay for it, ~ 
it would have shown that they had authorized it; at least, 
it would have been legal evidence to show it. Acting 
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through their agent, Jones, the company did this, and as it 
can act only through agents, and Jones was proved to be its 
agent on the issue in this very case, his conduct was evi- 
dence to show that it authorized the publication. 

It does not matter when a party or its agent admits a thing 
to be true, even if it be on the day of the trial; so it be 
admitted, it may go to the jury as evidence; and an admis- 
sion may be made by conduct as well as by words, as in 
this case by changing the advertisement and promising to 
pay for it. 

5. But the main question in the case is, whether the ver- 
dict is sustained by the law and the evidence. Here is a 
publication reflecting injuriously upon the character of a 
former agent of this company; its ear-marks show, in the 
opinion of those competent to know, and who give their 
reasons for it, that it referred to the plaintiff; it is a publi- 
cation, or libel, and malice is presumed; the company is a 
foreign corporation ; a man proven to be its agent, changed 
and controlled the publication, and promised to pay for it 
when he got funds of the company, regretting that he had 
no funds at the time; the jury found a verdict for $1,500.00 ; 
the court below refused to interfere with it, and the ques- 
tion is, shall this court control the discretion with which the 
law invests the presiding judge in a case like this? A cor- 
poration may publish a libel. This isa libelous publication. 

Did this corporation authorize its publication? The jury 
say so, and the evidence authorized them so to say. Did the 
publication refer to this plaintiff? The jury say so, and 
again the evidence authorizes the verdict. We cannot, 
therefore, say that the verdict is against the law or the 
evidence; and we therefore affirm the judgment of the 
court below overruling the motion for a new trial. 

There were some minor questions made by the record, 
but we do not think that any error was committed, either in 
the charge, or in respect to the testimony, which would re- 
quire us to send the case back. 

Judgment affirmed. 





SUPREME COURT OF GEORGIA. 


Barrow vs. Gilbert. 


Roserr H. Barrow, plaintiff in error, vs. N. W. H. Gi- 
BERT, defendant in error. 


1. A judgment for money found to be due by a guardian to his ward, 
on a settlement before the ordinary, must be collected by process of 
execution. An attachment for contempt, based on the failure of 
the guardian to pay such judgment, and a return of nulla bona on 
the execution, does not lie. 

. The fact that the guardian holds property which has been set apart 
to him as a homestead, does not render the proceeding for contempt 
proper. 

3. In such a proceeding, evidence of the insolvency of the security on 
the guardian’s bond, would be irrelevant. 


Guardian and Ward. Attachment. Evidence. Before 
Judge Hitt. Houston Superior Court. November Term, 
1876. 


Reported in the decision. 
Davis & Norrmneua, by brief, for plaintiff in error. 


Warren & Grice, by brief, for defendant. 
Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that Gilbert was the guardian of Robert H. Barrow, 
who, on his arrival at twenty-one years of age, cited his said 
guardian before the ordinary of Houston county, for an 
account and settlement, whereupon it was considered and 
adjudged by the ordinary, that said Gilbert, as guardian, was 
indebted to his said ward the sum of $255.00, besides in- 
terest from December, 1875. On this judgment of the 
ordinary, an execution issued against Gilbert, the guardian, 
in favor of Barrow, his ward, which was returned by the 
sheriff with the entry of nulla bona thereon, dated 3d of 
April, 1876, that said Gilbert, as the head of a family, had 
set apart to him as a homestead exemption, all the property 
he owned. On the 4th of October, 1876, Barrow filed his 
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petition in the court of ordinary, under the provisions of 
the 1845th section of the Code, alleging, substantially, the 
foregoing facts, and that Gilbert was amply able to pay 
petitioner’s just claim, but to avoid its payment, has had all 
his visible property set apart as a homestead exemption, in 
contempt of the judgment of said court of ordinary, and 
prayed that said Gilbert, as guardian, might be required to 
appear before said court of ordinary and show cause why 
he should not be attached for contempt, and imprisoned in 
the common jail of said county, until he shall comply with 
said judgment, and pay to petitioner the principal and in- 
terest thereof, adjudged to be in his hands as guardian, be- 
longing to petitioner as his ward. The defendant, in his 
answer, showed for cause why he should not be attached for 
contempt, that he was insolvent and unable to pay all his 
debts, including that of petitioner, and in order to prevent 
suffering to himself and family, he, in good faith, applied 
for and obtained a homestead exemption under the consti- 
tution and laws of this state; that he desires and intends, 
to pay petitioner all of his indebtedness to him, as soon as 
he is able to do so, and denies that he is in contempt in fail- 
ing to pay said debt to petitioner, and claims the protection 
of the constitution and laws of Georgia, to secure him from 
imprisonment for debt, alleging, as he does, that petitioner’s 
claim is nothing more nor less than a debt which, at present, 
he is unable to pay. By consent, the case was carried to the 
superiort court by an appeal, and on the hearing thereof in 
the last named court, it was agreed that the court should 
decide both the law and the facts, without the intervention 
of a jury, the court having first overruled the petitioner’s 
demurrer to the defendant’s answer, which was excepted to. 
The petitioner offered to prove that the security on the 
bond of Gilbert, the guardian, was insolvent, which the 
court refused, and petitioner excepted. On the foregoing 
statement of facts, the court discharged the rule and refused 
to imprison the defendant for contempt until he should. pay 
petitioner’s demand: whereupon he excepted. 
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1. By the 1844th section of the Code, the ordinary has 
power to order any property in the hands of the guardian to be 
delivered to the ward, and also to issue an execution for any 
balance of money found due by the guardian to the ward. 
The 1845th section declares that, “if the guardian shall fail 
or refuse to deliver to the ward the property in his hands, 
ordered to be delivered by the court, the ordinary shall have 
power to attach him for contempt, and imprison him in the 
common jail until he shall comply with such order, such 
proceedings to be had in the issuing of such attachment as 
are usual in courts of equity.” The judgment rendered by 
the ordinary against the guardian in this case, was not for 
the delivery of any specific property to the ward, as a horse, 
or a wagon, or other property, but was a judgment for 
$255.00 as a balance of money found to be due from the 
guardian to his ward, and for that the ordinary was empow- 
ered to issue an execution against the guardian to enforce its 
payment, as provided by the 1844th section, and not by an 
attachment for contempt for the non-delivery of property, 
as provided for by the 1845th section. 

2. It was insisted on the argument, that unless the guardian 
could be compelled by the process of attachment to restore 
to his ward the money of which he had wrongfully deprived 
him, and fraudulently invested in a homestead exemption 
for the benefit of himself and family, that he would be en- 
tirely remediless. The reply is, that the fraudulent appro- 
priation of the money of wards by their guardians is not a 
debt to which the homestead is made liable by the constitu- 
tion of 1868; but, on the contrary, is exempted therefrom, 
and the defendant cannot be considered in contempt of the 
court for doing what the constitution and laws of the state 
expressly authorize him to do—whatever may be the injus- 
tice done to the ward in depriving him of his patrimony 
thereby. 

3. There was no error in overruling the petitioner’s de- 
murrer to the defendant’s answer, or in rejecting the evi- 
dence as to the insolvency of the security on the guardian’s 
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bond. In view of the facts disclosed in the record, there 
was no error in discharging the rule against the guardian 
for contempt. 

Let the judgment of the court below be affirmed. 


Jacos Triest e¢ al., plaintiffs in error, vs. J. G. Warrs & 
Bro., defendants in error. 


1. When an issue made by the debtor in resistance to a summary exe- 
cution sued out to enforce a lien upon personal property, is found in 
favor of the creditor, the latter is not entitled to a general judgment, 
but only to a special judgment declaring the existence and amount 
of the lien, and providing for its enforcement against the specific 
property; and this is so, whether the property has been replevied or 
not. 

. There is no breach of a replevy bond until after the appropriate 
special judgment has been entered for the amount of the lien; which 
amount, when thus fixed, is the eventual condemnation money. 

3. A general judgment, being unauthorized and therefore not capable 
of affecting the sureties on a replevy bond, will not be set aside at 
their instance. In respect to it, they are strangers. 

4. The sureties on a replevy bond have no right to have the ‘‘lien pro- 
ceedings” set aside on their motion, after the issue has been tried and 
found for the creditor. 


Lien. Judgments. Principal and Security. Before Judge 
Tompkins. Chatham Superior Court. May Term, 1876. 


Watts & Bro. foreclosed a lien on a saw-mill owned by 
McLeod & Bro., under the provisions of the act of Febru- 
ary 21st, 1873. A levy was made and counter-affidavit filed 
by McLeod & Bro. Triest & Herman, and George G. Wil- 
son, became securities on the replevy bond. Upon the 
above issue the jury found for the plaintiffs $2,233.06, with 
interest, “this amount being a lien as claimed by plaintiffs.” 
Judgment was thereupon entered against the defendants 
and the securities on the replevy bond, jointly and sever- 
ally. 
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The securities moved to set aside the proceedings to fore- 
close the lien, and the judgment rendered thereon, upon 
the following grounds : 

1st. Because judgment was entered up against movants 
before any suit or proceeding against them on the bond 
was commenced. 

2d. Because no judgment has ever been entered up 
against the mill property. 

Then follow several grounds attacking the mode and 
form of the foreclosure, unnecessary to be set forth. 

Pending this motion, the plaintiffs commenced an action 
of debt on the replevy bond, alleging that the defendants 
were jointly and severally indebted to them in the sum of 
$2,233.06, besides interest and cost, it being the amount of 
a judgment obtained on a lien procedure by plaintiffs against 
McLeod & Bro., which lien had been regularly foreclosed. 

To this action the securities pleaded, that at the time of 
the commencement of said suit, plaintiffs had entered up 
judgment against them for the amount claimed, which judg- 
ment had not been vacated or set aside. 

Also, that the plaintiffs refused to enter up judgment 
against the saw-mill upon which they .claimed a lien, or to 
look to said property for the satisfaction of their demand 
against McLeod & Bro., but, on the contrary, insisted upon 
looking ‘solely to said securities. That they had permitted 
said mill to be sold under a junior lien, and had refused, 
at the request of defendants, to assert their senior lien. 

Also, that said mill property was realty and not person- 
alty, and therefore the foreclosure was void. 

The two cases, to-wit: the motion to set aside the judg- 
ment, and the action on the bond, were heard together. 

The court sustained the motion to set aside the judgment 
so far as the securities were concerned, but refused to va- 
cate the proceedings had upon the foreclosure. 

To this refusal the securities excepted. 

The securities then moved to dismiss the suit against them 
on the bond, because, at the date of the commencement of 
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said action, a judgment had been entered up by the plaintiffs 
against them for the same cause of action, which had not 
been then set aside. The motion was overruled, and the 
securities excepted. 

The jury found for the plaintiffs. The securities moved 
for a new trial upon the following, among other, grounds: 

1. Because the court erred in refusing to set aside the lien 
proceedings and judgment against Watts & Bro. for the 
reasons above specified. 

2. Because the court erred in charging the jury, that the 
plaintiffs were not bound to enter up judgment upon the 
verdict of the jury in said lien proceeding, against the prop- 
erty upon which the lien was claimed. 

3. Because the court erred in charging that said plaintiffs 
had the right to enter up judgment as they did. 

4. Because the court erred in charging that the bond given 
to replevy took the place of said property, and was similar 
to a replevy bond in attachment ; that plaintiffs had the right 
to look to said bond entirely, and were not bound to rely 
upon the property upon which the lien was claimed. 

The motion was overruled, and the securities excepted. 


Grorce A. Mercer, for plaintiffs in error. 
A. P. Apams, for defendants. 
Biecktey, Judge. 


1. A fi. fa. for the summary enforcement of a lien on spe- 
cifie personalty, such as a saw-mill, may be arrested by a 
creditor of the defendant, as well as by the defendant him- 
self, and this whether the property is replevied or not. 
Code, $1991, par. 4. It follows that the judgment upon the 
verdict deciding the issue must, in some cases, be a special 
judgment against the property, and cannot be a general 
judgment against the defendant. There is no provision 


of law (as there is in attachment proceedings) for one spe- 
6 





76 SUPREME COURT OF GEORGIA. 


Triest e¢ al. vs. Watts & Bro. 





cies of judgment in some cases, and for another species in 
other cases. The result is, that, whether the property be 
replevied or not, the only judgment that can be rendered 
in favor of the plaintiff, is a special judgment declaring the 
property subject; the amount for which it is subject being 
also distinctly specified. The amount thus adjudged to the 
creditor as constituting a lien on the specific property, is 
the eventual condemnation money. The execution to be 
issued is for the enforcement of that lien; and, where the 
property has been replevied, the replevy bond is cumulative 
security for the discharge of the judgment. The original 
lien on the property, not being created by the levy, but ex- 
isting prior to any seizure, Code, $1985, is not extinguished 
by the replevy bond. As soon as the appropriate special 
judgment has been entered, the replevy bond is available, 
and the plaintiff may sue thereon, with or without proceed- 
ing to enforce execution against the property, the sureties 
on the bond having the right to take up and control the 
execution on paying off the same, thereby discharging their 
obligation. 

2. Until after the appropriate special judgment has been 
entered against the property, there is no breach of the 
replevy bond, and, consequently, an action on the bond, not 
supported by such a judgment, cannot be maintained. 


3. A general judgment against the defendant, where only 
a special judgment could have been legally rendered, is not 
one that can be used to affect the sureties on the defend- 
ant’s replevy bond, and the court will not set it aside at 
their instance, though it be subject to be set aside at the 
instance of the defendant himself. 


4. After a verdict has been rendered, finding the denial 
of lien to be untrue, the court will not, at the instance of 
the sureties on the defendant’s replevy bond, pass an order 
setting aside the “lien proceedings” and declaring them 
null and void, for any of the reasons specified in the record 
in this case. The sureties have no right to be heard on a 
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motion to set aside the proceedings, whatever may be their 
right to resist any judgment founded thereon, when it is 
sought to be used against them. 

Judgment reversed. 


B. E. McDonatp, plaintiff in error, vs. Saran A. Dickens 
et al., defendants in error. 


1. When the amount claimed in a suit in a justice court is over $50.00, 
and either party is dissatisfied with the judgment rendered therein, 
the remedy is by appeal, and not by certiorard, especially when ques- 
tions of fact are involved. 

. It is not competent for either party, when the case is in the supe- 
rior court, to write off from his claim an amount sufficient to re- 
duce it below $50.00, for the purpose of giving that court jurisdic- 
tion by certiorart. 


Justice Courts. Jurisdiction. Appeal. Certiorari. Be- 
fore Judge Wrieut. Rockdale Superior Court. October 
Term, 1876. ~ 


Reported in the decisions. 
A. C. McCatra, for plaintiff in error. 
Grorce W. Gueaton, for defendants. 


Warner, Chief Justice. 


This was a certiorari from a justice court. It appears 
from the record that McDonald sued Dickens and wife on a 
promissory note and lien. The defendants pleaded pay- 
ment and set-off, and asked for a judgment against McDon- 
ald for $68.50. When the certiorari came on to be heard 
in the superior court, the plaintiff's counsel made a mo- 
tion to dismiss it on the ground that the amount claimed by 
the defendants as a set-off was more than fifty dollars, and, 
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therefore, an appeal was the proper remedy, and not certi- 
orari, there being questions of fact involved in the case. 
The court overruled the motion to dismiss, and allowed the 
defendants to write off from the amount claimed by them 
as a set-off the sum of $20.50, so as to bring it under $50.00, 
to which ruling of the court the plaintiff excepted. 

When the amount claimed in a suit in a justice’s court 
is over fifty dollars, and either party is dissatisfied with 
the judgment rendered therein, the remedy is by an ap- 
peal to the superior court, and not by certiorari, espe- 
cially when questions of fact are involved, or mixed ques- 
tions of law and fact, which require the verdict of a jury to 
determine upon the evidence, under the charge of the court 
as to the law applicable thereto. Code, §4157. It is not 
competent for either party, when the case is in the su- 
perior court, to write off from his claim or demand, an 
amount sufficient to reduce it below fifty dollars, for the 
purpose of giving that court jurisdiction of the case by 
certiorari. If the superior court did not have jurisdiction 
under the law, to bring the case before it by certiorari for 
the purpose of deciding it, neither party could confer that 
jurisdiction by reducing the amount of his claim in that 
court. In view of the facts disclosed in the record, the 
court erred in overruling the plaintiff's motion to dismiss 
the certiorari. 

Let the judgment of the court below be reversed. 


Lewis Hovser, plaintiff in error, vs. Tur Sratre or Grorei, 
defendant in error. 


1. A bill of indictment for burglary in the night-time, which charges 
to the effect that the defendant broke and entered, in the night-time, 
a store-house, where valuable goods were stored, with intent to steal, 
and took and carried away therefrom certain brandy-peaches and 
sixty dollars in money, of the personal goods of one Peter Lewis, is 
sufficient in law to support a conviction for, such offense. 
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2. The court need not read to the jury, at request of the defendant’s 
counsel, any portion of any law book handed to the judge for that 
purpose. 

3. It is not error to charge the jury, that the state must make out the 
case beyond a reasonable doubt, but it is not necessary for the state 
to show that it is impossible for the offense to have been committed 
by anybody else, or that it might, by bare possibility, have been done 
by some one else; but the state should show that it was the prisoner 
to a moral certainty. 

4. The testimony being that it was the habit of the witness to leave his 
store after dark and to return to it sometimes at daylight, and always 
between daylight and sunrise, and that on this occasion he returned 
between daylight and sunrise, it was not error to charge: ‘‘ Gentle- 
men, look to the proof; you have heard what it was, and if the proof 
satisfies you it was done in the night, and if you find from the testi- 
mony that the witness left at night and came there again at daylight, 
and found the store was broken open, why then you have a right to 
say it was in the night,” particularly if the judge also charged, by re- 
quest of defendant’s counsel, ‘‘ If the jury believe that the crime could 
have been committed, under the evidence, between daylight and sun- 
rise, then they must acquit.” 

. The facts that the burglary was committed, and that the money 
was found the next day in the possession of the defendant, described by 
the owner before he saw it and recognized by him, together with the ad- 
mission of defendant, without explanation, that the money belonged to 
the owner so recognizing it, are sufficient to convict the defendant of 
burglary, and the evidence that the owner of the store left it at night 
about eleven o’clock, and returned the next morning between daylight 
and sunrise, is enough to show that the crime was committed in the 
night-time; and no error of law of any consequence or materiality hav- 
ing been committed by the court in the conduct of the case, or in the 
charge to the jury, this court will not control the discretion of the pre- 
siding judge in overruling the motion for a new trial. 


Criminal law. Indictment. Burglary. Practice in the 
Superior Court. Before Judge Hit. Houston Superior 
Court. November Term, 1876. 


Reported in the opinion. 


J. F. Rirey ; Davis & Norrineuam, by brief, for plaintiff 
in error. 


C. J. Harris, solicitor general, by G. W. Gustin, for 
the state. 
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Houser vs. The State. 
Jackson, Judge. 


The defendant was indicted for the offence of burglary 
at night ; he was found guilty and sentenced to the peni- 
tentiary for five years ; he made a motion for a new trial on 
various grounds therein contained ; the motion was over- 
ruled on all the grounds, and the judgment of the court in 
thus overruling the motion, is the error complained of. 


1. The defendant demurred, on the trial, to the sufficiency 
of the indictment in this, that it alleged that he did break 
and enter in the night-time, a certain store-house where val- 
uable goods were stored wth intent to steal, and did take 
and carry away therefrom, sixty dollars in money and one 
can of brandy-peaches, of the personal goods of one Peter 
Lewis ; the defendant insisting that the indictment did not 
allege any intent to commit a larceny or felony. We think 
that the allegation that he broke and entered “with intent 
to steal,” and that he took and carried away the money and 
brandy-peaches, sufficiently technical under our Code. Code, 
£4628. 

We think also that the allegation of the “ personal goods 
of one Peter Lewis,” is sufficient to charge the property of 
the goods to have been in him as the owner thereof. If 
there had been any merit in the objection to the indictment, 
it was cured by verdict. 

2. During the course of the trial, defendant’s counsel re- 
quested the court to read, from Wills on Circumstantial 
Evidence, certain passages printed in that book, embracing, 
perhaps a page or two, and to charge the same as law ap- 
plicable to this case ; the court refused to do so, and this is 
alleged also as error. We think that the court was right. 
The court need not read to the jury from any book what- 
ever. It is the duty of the judge to give the law applica- 
ble to the case in charge to the jury, but not to read it out 
of any text-book, unless he wishes to do so. 

3. The court charged the jury “that the state must 
make out the case beyond a reasonable doubt, but that it is 
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not necessary for the state to show that it is impossible for 
the crime to have been committed by anybody else, or that 
it might not, by bare possibility, have been done by some 
one else; but the state must show that it was the prisoner 
to a moral certainty.” 

This charge is also excepted to, but we think that it gave 
the law of the case correctly to the jury. 

4. The defendant also excepted to the following charge : 

“Gentlemen, look to the proof ; you have heard what it was, 
and if the proof satisfies you it was done in the night ; that 
the witness left at night, and came there again at daylight 
and. found the store broken open, why, then, you have a 
right to say it was in the night.” The evidence was to the 
effect that the witness usually left his store after dark and 
returned to it sometimes at daylight, and always between 
daylight and sunrise, and that on this occasion, he left 
about eleven o’clock at night and returned between daylight 
and sunrise. Under this proof, we do not think the charge 
was erroneous or hurt the defendant ; especially as, by request 
of defendant’s counsel, the court charged, “If the jury be- 
lieve that the crime could have been committed, under the 
evidence, between daylight and sunrise, then they must ac- 
quit.” The facts here are distinguishable from the case in 
53rd Ga. 567. In that case the crime must have been com- 
mitted within forty minutes; half of this time was before 
daylight and half after day; the court held there that the 
probability that it was done in the day-time, was equal to 
the probability that it was done at night, making the case 
doubtful, and the benefit of the doubt being given to the 
defendant, he was acquitted. But in this case he had the 
entire night within which to commit the burglary, and com- 
paratively little or no daylight, leaving no reasonable doubt 
that the deed was done in the darkness of the night. Ta- 
king the whole charge together, there can be no doubt that 
this point was fairly presented and left exclusively for the 
decision of the jury. 

5. Exception is also taken to the charge of the court as a 
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whole, and to the verdict of the jury as being against the 
law and without evidence to support it. 

We think that the charge is substantially correct, and that 
the case was fairly tried. 

The evidence makes the following case: 

The burglary was committed ; the store-house was broken 
open; the money, described by the owner before he saw it, 
and recognized by him when he saw it, was found the next 
day in the possession of the defendant; the defendant con- 
fessed that it belonged to the owner, and tried to get a part 
of it back from a person to whom he had passed it for cloth- 
ing, in order to restore it to the owner and settle the trouble ; 
the owner of the store left it at eleven o’clock at night, and 
returned between daylight and sunrise the next morning, 
and found the store broken into and his money gone: thus 
showing, to a moral certainty, that the deed was done at 
night; the defendant gave no sensible explanation of his 
possession of the money found on his person so soon after 
the crime was committed ; he fled from justice, and was ab- 
sent from the county for two or three years. 

This being the case made by the facts, we think the law 
makes it a case of burglary at night, and the defendant was 
properly convicted. 

In 55th Ga., 324, some authorities are cited to show that 
the mere possession of the stolen goods, after the burglary 
was committed, is hardly sufficient to convict the party caught 
in possession of the stolen property of the offense of bur- 
glary, and in 56th Ga., 28, the subject is further considered. 
In 56th Ga., 686, it is perhaps too loosely said that this 
court has held that possession alone of stolen goods is not 
sufficient to convict of burglary. In that dictum, the case 
in 55th Ga., 324, was in my mind when I made it; and I 
am not now aware of any other case that rules the point 
positively. Certainly that case does not. 

This case does not turn exclusively on that point; but 
the admission of the defendant in respect to the money, 
his anxiety to get back the part which he had spent; his 
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evident wish to cover up the offense, and his flight from 
justice—are all circumstances which strengthen the strong 
presumption of his guilt, which arises from possession of the 
goods stolen, without any satisfactory explanation of that 
possession. 

There are two lines of authority in the books upon this 
subject. We incline to think that where the stolen goods 
are found in possession of defendant within a short time 
after the offense, and no explanation is given of that pos- 
session, that it will be for the jury, under all the facts and 
circumstances, to determine whether the evidence satisfies 
their minds, beyond a reasonable doubt, of the guilt of the 
accused. In this case they were so satisfied, and we think 
the facts here sufficient to sustain their verdict. 

Judgment affirmed. 


Wits Crary, plaintiff in error, vs. ALLEN P. SurrEncy, 
defendant in error. 


1. That when the plaintiff purchased from the payee the note in suit, 
he held two notes on the latter, one of which he surrendered, and 
credited the other with a partial payment, may be proved by parol. 
But, in a doubtful case, to make clear the payment of value, the 
notes in question ought to be produced or accounted for, and their 
contents proved, or else their consideration and its value established. 

. Negotiations between the plaintiff and the payee, touching a note, 
after it became due, and implying that it was still the property of 
the latter, are material as newly discovered evidence tending to neg- 
ative any previous bona fide purchase. 


Promissory Notes. Evidence. Newly Discovered Evi- 
dence. New Trial. Before Judge Harris. Wayne Superior 
Court. March Term, 1876. 


Surrency brought complaint against Clary as maker, and 
Easterling as indorser, on a note dated October 21st, 1874, 
payable ninety days after date to the order of Easterling, 
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for $500.00. Easterling made no defense. Clary pleaded 
the general issue and failure of consideration. 

The only material question in the case was whether the 
plaintiff was a bona fide purchaser of the note before due, 
so as to preclude the defense of failure of consideration. 

The plaintiff testified that he purchased the note from 
Easterling soon after it was given, and before it matured ; 
that he gave for it a valuable consideration, to-wit: a note 
which he held against Easterling, and a credit of $150.00 
on another note which he held against him. 

Easterling testified that before he obtained the note sued 
on from Clary, he had a conversation with plaintiff, to whom 
he was then indebted; that the latter told him that if he 
would get the note, that he would take it and give witness 
credit on his indebtedness; that witness obtained the note, 
and sold it to plaintiff for the consideration stated by -him. 

Defendant objected to the admission of parol evidence 
in reference to the consideration given by plaintiff for the 
note sued on, upon the ground that the notes themselves, 
especially the one with the credit thereon, was higher and 
better evidence of the facts testified to. The objection was 
overruled, and the defendant excepted. 

Easterling further testified that plaintiff left the note 
with him to trade off or sell; that he never delivered the 
note to plaintiff until after it was returned by Solomon 
Brothers, with whom he had deposited it for a time as col- 
lateral security ; that this deposit was made after the sale to 
plaintiff, and without his knowledge or consent. 

Other testimony showed conclusively that the note was 
in the possession of Solomon Brothers, as collateral security, 
at the time it matured. 

The jury found for the plaintiff. The defendant Clary 
moved for a new trial upon the following grounds : 

1st. Because the verdict was contrary to the law, and the 
evidence. 

2d. Because the court erred in overruling defendant’s ob- 
jection to the testimony of Easterling specified above. 





ATLANTA, JANUARY TERM, 1877. 


Clary vs. Surrency. 


3d. Because of the newly discovered evidence of William 
H. Broadwater, to the effect that between the 12th of June 
and 17th of July, 1875, he heard a conversation between 
plaintiff and Easterling in reference to the sale of a certain 
note, and the purchase of certain goods which plaintiff pos- 
sessed or controlled ; that Easterling told plaintiff that he 
held a note against Clary for $500.00, which had been de- 
posited with Solomon Brothers, but had been returned, and 
which he was willing to trade to the plaintiff for the goods 
above referred to ; that the trade was not made, but it was 
agreed that plaintiff was to have the note, for the purpose 
of managing the collection of it. 

Also, because of the newly discovered evidence of W. L. 
Campbell, to the effect that on March 7th, 1876, Easterling 
told him that he was suing defendant Clary for $500.00. 

This last ground was supported by the usual affidavits. 

The motion was overruled and the defendant excepted. 


Joun D. Rumen, by brief ; J. C. Nicuors, for plaintiff in 
error. 


No appearance for defendant. 


Bieckiey, Judge. 


1. The note in suit being resisted by the maker, because 
of alleged failure of consideration, and one of the ques- 
tions being, whether the plaintiff (who claimed to have pur- 
chased for value before maturity) paid value, parol evi- 
dence that he held two notes on the payee from whom 
he purchased, and that, in the purchase, one of these was 
surrendered, and a credit entered upon the other, is admis- 
sible, the credit being, in its nature,a mere receipt. But 
this evidence alone is not sufficient in a doubtful case, to 
make clear the payment of value. To do this, the amount 
of the indebtedness which was canceled should appear, and, 
moreover, that it was a real indebtedness ; to show which, 
the notes should be produced, or their non-production ac- 
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counted for, and their contents proved, or else the consider- 
ation for which they were given, and its value should be 
established. As to the note surrendered, the fact of its sur- 
render would account for its non-production, the presump- 
tion being that it was destroyed ; but the substance of its 
contents should be made to appear in order for a debt to be 
inferred therefrom. 

2. Upon the question whether the note in suit was trans- 
ferred before or not until after due, newly discovered evi- 
dence that the plaintiff and the payee were heard, some 
months after the note became due, in conversation respect- 
ing it, and the latter was then proposing to sell to the for- 
mer, who did not purchase, but, as the witness understood, 
was to have the note in order to manage its collection, is 
material. 

Judgment reversed. 


A. Avetsert E. W. Barcray, plaintiff in error, vs. James J. 
Warrina, guardian, defendant in error. 


[This case was argued at the last term, and the decision reserved. ] 


1. Where title to property is put in trustees for the use of husband, wife 
and children, on certain contingencies set out in the marriage settle- 
ment, such title in the trustees is not divested by a verdict of a total 
divorce in favor of the wife, so as to vest the property absolutely in 
the children, the trustee being no party to the proceeding in the di- 
vorce case, and the verdict of the jury being silent in respect to the 
disposition of the property, although the property was embruced in 
a schedule (not sworn to) attached to the libel for the divorce; par- 
ticularly as no judgment or decree of the court was rendered which 
disposed of the property in any way. 

. Where an ante-nuptial deed settled certain property of the wife, vest- 
ing the legal title in trustees for that purpose, ‘‘in trust, nevertheless, 
to and for the sole and separate use of the said Margaret Marshall for 
and during her natural life, not subject to the debts, contracts or con- 
trol of the said Adelbert, her intended husband, or any future husband, 
and from and after her death, then in trust to and for the sole and 
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separate use of such person or persons as the said Margaret may, by 
deed or will, duly executed, appoint; and if the said Margaret should 
depart this life without making such appointment, either by deed or 
will, then in trust to and for the husband and children of the said 
Margaret, should they survive her;” and where the said settlement 
had been mutilated by tearing off some of the signatures thereto, and 
a post-nuptial deed had been made by the husband, by virtue of his 
marital rights, settling the property differently, and the wife had ob- 
tained a total divorce from the husband, and had died leaving an only 
child, and this child, by her guardian, brought a bill in equity to can- 
cel the post-nuptial, and set up the ante-nuptial deed, on the ground 
that the latter had been fraudulently mutilated by her father in order 
to make the former deed, and alter the terms of settlement after the 
marriage; and where the father defended the case by alleging that 
the ante-nuptial deed was mutilated and destroyed before the marriage 
by the trustee, in his presence and that of his wife and the trustee; 
and where both wife and trustee were dead at the time of the trial: 

Held, that the husband, the other parties to the settlement 77 esse at its 
execution and alleged destruction, being dead, was an incompetent 
witness to prove the destruction of the marriage settlement; and as 
he was the only witness to prove its legitimate destruction before the 
marriage, the decree setting up the ante-nuptial and canceling the 
post-nuptial deed was right, its original execution having been suffi- 
ciently established by proof. 

3. The deed of settlement thus set up gave the property to the children and 
husband on two contingencies: first, that the wife and mother made no 
other appointment; and secondly, that they survived her; and inasmuch 
as the deed in express terms contemplated not only the defendant then 
about to marry the wife, but any future husband she might afterwards 
marry, it must mean by the words ‘‘the husband, should he survive 
her,” some person who should be her husband at her death; and as, 
after the divorce a vinculo matrimonii, the defendant ceased to be her 
husband, and at her death was not the husband who survived her, he 
took nothing in the property conveyed by the deed of settlement. 


Title. Divorce. Trusts. Marriage Contracts. Witness. 
Husband and Wife. Before Judge Tompkins. Chatham 
Superior Court. February Term, 1876. 


Reported in the opinion. 


W. U. Garrarp, for plaintiff in error. 


Jackson, Lawron & Basstnerr, for defendant. 
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Jackson, Judge. 


This case involves very interesting questions. It came 
before the court below upon a bill filed by Waring as the 
guardian of Miss Barclay, against Barclay, the defendant, 
her father. The bill alleged that the mother of Miss Bar- 
clay was possessed, in her own right, of certain real estate 
in Savannah, the gift of Mrs. Marshal, who had adopted her 
mother, and being about to marry Barclay, her mother ex- 
ecuted an ante-nuptial deed, or marriage settlement, whereby 
the property was conveyed to Gordon and Habersham as 
trustees, for the sole use of the mother during life, with 
power to appoint, by deed or will, beneficiaries to take after 
her death, and if she died without making any appointment, 
then the property to go to her husband and children at her 
death. She was to have the sole use, free from the control 
of the intended husband, or any future husband. It alleged 
that after the marriage, Barclay mutilated the deed by tear- 
ing off Gordon’s name and his own name, and then made a 
deed by which he gave himself a life estate, if he survived 
his wife, with power to appoint beneficiaries after his death, 
Gordon being made trustee of this last deed too. After- 
wards, the bill was amended by alleging that Mrs. Barclay 
obtained a divorcee a vinculo matrimonii from Barclay, for 
adultery and bad treatment, to which libel for divorce the 
schedule of property filed embraced this property of How- 
ard, in trust for the uses aforesaid; and it charged that, in- 
asmuch as the jury gave, by their divorce verdict, none of 
the property to husband or wife, it all vested in Miss Bar- 
clay, the only child, by the silence of the jury in respect to 
it. The bill prayed that the deed made by Barclay, after 
marriage, under his pretended marital rights, be canceled, 
and that the marriage settlement be set up, and that the en- 
tire property be decreed to belong to the complainant by 
virtue of that settlement and the divorce, or at least a moi- 
ety thereof, if the divorce did not divest the title of Barclay, 
and if he could still take as the surviving husband of Mrs. 
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3arclay, under the settlement, after he ceased to be her 
husband by the divorce a@ vinculo matrimonii. 

The answer denied the destruction of the marriage settle- 
ment after marriage, but alleged that it was done before 
marriage, by Gordon’s assent as trustee, and Mrs. Barclay’s 
consent, and Mrs. Marshal’s consent—Mrs. Marshal being 
the original donor of the property to her adopted daughter ; 
that the names were torn off by Gordon in the presence, 
and by the approval, of all parties. It took issue, also, on 
the effect of the divorce, and set up the limitation act of 
1869 in bar of the amended bill. 

Discovery was waived, so that the answer was not evi- 
dence as an answer; but it was agreed that the facts set up 
therein should be considered as the answers of defendant 
to interrogatories, subject to objections for irrelevancy, or 
any illegality. 

The execution of the marriage settlement was proven by 
a surviving witness, and the delivery of the paper to Gor- 
don—Habersham, the other trustee, not present and signing. 
This witness had been the nurse, or confidential servant, of 
Mrs. Barclay, and was, when sworn, married. She knew 
nothing of its mutilation. The deed of gift of Mrs. Mar- 
shal to her adopted daughter, was made November 14th, 
1855; the deed of settlement, November 16th, 1855; the 
marriage was solemnized November 21st, 1855, and the 
deed, or settlement, Barclay made after marriage, was dated 
December 22d, 1855. Both deeds of settlement were in 
the handwriting of Lloyd, a well-known attorney, at Savan- 
nah. Several witnesses were examined, but Barclay alone 
witnessed the destruction, or canceling, of the ante-nuptial 
deed, and proved the assent of all parties thereto. Mrs. 
Barclay died in 1866. The divorce was made final by last 
verdict, in 1862, having been pending for some terms of the 
court. 

The case was submitted to the chancellor, by consent, 
without the intervention of a jury, who found and decreed 
that the ante-nuptial deed should be set up, and that the 
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divorce operated to divest all the interest of Barclay, and 
that the property should be decreed to be the sole property 
of complainant, and that Barclay should account for rents, 
issues and profits, while he had enjoyed the life estate. 
Barclay excepted, and the case is before us. 

The first question which we propose to consider, is as to 
the effect of the divorce upon the title to this property in 
Howard, the trustee, for the uses therein named. 

The schedule filed with the libel named this property, 
and named Gordon as trustee, but it was not sworn to. 
There can be no doubt that at the time of the granting of 
this divorce, the law allowed the jury to dispose of the 
property of the coverture, to either husband or wife, or 
divide it, and if they did not do so, it would go to the chil- 
dren of the marriage. But we think that this was confined 
to property in which the legal title was in one of the parties 
to the suit. It would certainly be rather loose to hold that 
the title of a trustee could be divested in a suit to which he 
was no party. If a bill had been filed ancillary to the libel 
for divorce, such a decree might have been framed as to 
have divested his title; but he ought to have been heard in 
some way, in defense of his title, or he ought to have had 
the opportunity. Nothing of the sort appears. We rather 
think, too, that some action should have been taken by the 
court upon the verdict of the jury before the title would 
vest in the child. Grant that the silence of the verdict was 
equivalent to finding the property to go to the child, still, 
we think that there should have been some judgment or 
decree of the court, predicated upon the verdict, and direct- 
ing and vesting the title in accordance with the meaning of 
the verdict. We hold, therefore, that the title of the trustee, 
Howard, was not divested by the mere silence of the jury 
in respect to this property, so as to vest an absolute estate 
in the child. 

This view dispenses with any necessity to examine the 
constitutional question made by counsel for defendant, or 
the statute of limitations. The latter question is controlled, 
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however, by the case of Lake vs. Hardee et al., 56 Ga. R., 
459, as the minor had no guardian until after 1870. 

2. The great question in the case, then, is in respect to 
the ante-nuptial deed. Was it executed? Was it canceled 
before marriage ¢ Could it be canceled after its execution ¢ 
If it still stands, how does it dispose of this property ? 

We think, with the chancellor, that the proof of its exe- 
cution is ample. Both trustees need not have signed it. 
One of them, Gordon, did sign it; so did Barclay, who was 
about to marry, and Miss Marshal, soon to be Mrs. Barclay. 
It was signed in presence of Loyd, and of the confidential 
friend or servant of Mrs. Barclay, then Miss Marshal, and 
the latter witness swears that it was delivered to Gordon, as 
its execution purports was done. 

This ante-nuptial deed, thus executed, is still valid, unless 
legally canceled. It is clear that this could not have been 
done after the marriage, whatever might have been done by 
the assent of all parties then in being, before the marriage. 
Was it torn before marriage, so as to take off the signatures 
of Gordon, trustee, and of Barclay, the intended husband ¢ 
The only witness to that alleged fact is Barclay. Is he 
competent to testify? This is a contest between him and 
his child. The child was represented on that occasion, and 
in that transaction, by the trustee,Gordon. Gordon was the 
other party to the contract for her. He is dead, and his 
mouth being closed in respect to this contract—both its 
execution and mutilation-—the law closes the mouth of Bar- 
clay also. Besides, the mother of the child, another party 
to the deed, is also dead. Every party to it is dead, except 
Barclay. Ought he to be allowed, alone, to make the trans- 
action what he pleases; to vest in himself, thereby, absolute 
title by virtue of his marital rights, so as to enable him to 
make just such a settlement as he alone shall prefer? We 
think not. 

The ante-nuptial deed having, therefore, been executed 


and not destroyed before the marriage, is a valid deed. Even 
7 
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if the sayings of dead persons could be allowed as testimony, 
still the chancellor, standing in the place of the jury, has 
found that the evidence does not show the cancellation of 
the deed before marriage, and we would not interrupt his 
finding thereon. 

3. This ante-nuptial deed must, then, be set up, and the 
post-nuptial deed of Barclay canceled; for he had no right 
to make it, unless the first did not exist, as that took away 
his marital rights. The next, and last, question is, how does 
that deed dispose of this property at the death of Mrs. 
Barclay without appointing any one to the enjoyment of it 
She died, and appointed nobody to take the use. 

The terms of the deed are quite peculiar. The words are: 
“to and for the sole and separate use, benefit and behoof of 
the said Margaret Marshal for and during the term of her 
natural life, not subject to the debts, contracts or control of 
the said Adelbert, her intended husband, or any future hus- 
band, and from and after her death, then in trust to and for 
the sole and separate use of such person or persons as the 
said Margaret shall appoint by deed or will duly executed ; 
and if the said Margaret should depart this life without 
making such appointment, either by deed or will, then in 
trust to and for the husband and children of the said Margaret, 
should they survive her.” 

Now, Barclay was divorced from her in 1862, and she died 
in 1866 without any condonement or remarriage. So that 
he was not her surviving husband at her death. He was no 
husband at all. The tie was absolutely dissolved. Do, then, 
the words in the deed: ‘to and for the husband and children 
of the said Margaret should they survive her,” apply to this 
divorced man, when we take these words in connection with 
the fact that the deed contemplated and embraced also “ any 
future husband.” 

It is true, that while a divorce which is granted for causes 
which rendered the marriage void ab enitio—causes existing 
at the date of the marriage—absolutely annuls all conveyances 
touching the marriage; 2 Bishop on Marriage and Divorce, 
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690 et seg. Yet where the divorce is obtained for some post- 
nuptial act, as in this case for adultery, the marriage set- 
tlement would remain unaffected, 2 Bishop on Marriage and 
Divorce, 697 and 717 et seg. But still the instrument has to 
be construed from the plain intent and meaning of its words. 
What then do the words, “the husband should he survive 
her,” mean? Suppose Barclay had died, and Mrs. Barclay 
had again married, such second husband was embraced within 
the terms of this settlement, and would have taken one-half 
of the property at Mrs. Barclay’s death, if she had not ap- 
pointed otherwise. It was a settlement which contemplated 
Mrs. Barclay, or rather Miss Marshal, and her children by 
any husband, and any husband who survived her as her hus- 
band. If he who was once her husband did not survive as 
her husband, he took nothing. Suppose, after the divorce, 
she had again married, and the second husband and Barclay 
both survived her, can there be any doubt that the divorced 
man would have taken nothing by the very terms of the set- 
tlement, and that the second husband who survived as hus- 
band would have taken? We think not. Then it appears 
to us clear that the words of this instrument meant to con- 
vey title only to the husband of this woman who should 
survive her as such; Barclay did not survive her as such, 
therefore Barclay was not intended by the settlement to take, 
as he was at her death a stranger to her. 

This ruling is right in principle. The truth is, that on 
principle every divorce a vinculo matrimonivi ought to place 
the property of the parties to the marriage just where they 
were before marriage, so far as husband and wife are con- 
cerned, unless the jury dispose of it otherwise; especially 
ought this rule to be applied to the guilty party who made 
the divorce necessary. The very consideration of this set- 
tlement was the vow of fidelity on the part of Barclay. The 
property was confessedly the wife’s before the marriage; by 
agreeing to be her husband he got an interest in it; that 
agreement was for life; it was to be faithful to her as long 
as he lived; he broke the contract, committed adultery, and 
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neglected and wronged her until his wife sued and got the 
divorce. The consideration of the contract on his part hav- 
ing failed by his own bad conduct, ought he to get something 
for nothing? I think not; and while I admit that the an- 
thorities are as cited from Bishop, yet I think that they are 
wrong in principle ; and that in every case where either party 
violated the contract of marriage so as to annul it, that party 
so guilty of breach of contract as to cause it to be set aside, 
ought to forfeit all rights under it, and should be put where 
he was before the marriage so far as the wife’s property, or 
what she brought into coverture, was involved. 

But we, the whole court, only rule that under the terms 
of this instrument, reference being made in it to future hus- 
band, and the paper clearly contemplating the surviving 
husband as such—the words not being descriptio persone, 
as meaning Barclay, but meaning whosoever should be in life 
at her decease and then sustain the relation of husband to 
her, Barclay took nothing because he did not survive her as 
her husband, but at her death was an entire stranger to her 
in law—as much so as if he had never been her husband. 


Judgment affirmed. 


Maxmaouian J. Rar ve, plaintiff in error, vs. Tir T. Moore, 
sheriff e¢ al., defendants in error. 


1. Where the issue was whether certain notes, payable one day after 
date, were sued before due, and it was shown that they were not dated 
as of the day on which in fact made, the party attacking the judg- 
ments rendered thereon, cannot compel the attorney who represented 
the payee of such notes when they were given, over his objection, to 
testify to the precise time when they were written. Especially is such 
ruling of the court not ground for new trial, where such attorney 
offered to answer the question propounded, if allowed to state all 
about the transaction, and the plaintiff in error availed himself of 
such offer. 

2. Where garnishments were issued on suits against a legatee and served 
upon the executor, and the executor paid over to the attorney of the 
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legatee his share in the estate less an amount sufficient to cover the 
garnishments, taking from such attorney a receipt which so specified, 
and further stated that the amount said executor was required to pay 
on said garnishments should be deducted from the sum retained and 
balance paid over to the legatee: 

Held, that such receipt was not evidence of an appropriation of the sum 
retained, or of any part thereof, for the benefit of the creditors who 
sued out such garnishments. 

3. A note payable one day after date, becomes due on the day after it 
was made, and cannot be sued until the day following. 

4. A note payable one day after date, but not made on the day it pur- 
ports to have been, becomes due on the day after it was in fact made, 
and cannot be sued until the next succeeding day. 

5. The plaintiff and two other creditors of defendant, commenced suit 
by attachment to the county court of Muscogee county, and had gar- 
nishments issued by which they caused to be retained by the garnishee 
a sufficient sum of money to satisfy their claims. The defendant, 
subsequently passing through Columbus, consulted with an attorney 
as to how he could have the money in the hands of the garnishee ap- 
propriated to an indebtedness of $1,000.00 which he said he owed a 
third person for board. The attorney advised that he give ten notes 
of $100.00 each, payable to such third person, whom the defendant 
said he represented, have them sued at once in a justice court, and 
have personal service perfected on him before leaving; that thus judg- 
ments would be obtained before judgments could be rendered in the 
county court. The notes were made at Columbus on or about August 
4, 1874, though dated as if made at New Orleans on July 1, 1874, and 
suits commenced on the first mentioned day, which matured to judg- 
ments before the actions in the county court. When the fund was 
brought into the county court under the judgments against the gar- 
nishee, the justice court judgments claimed the fund as being prior 
in date. The defendant expressed a willingness that two of the three 
attaching creditors should be paid, and the claim of the justice court 
judgments was withdrawn as to a sufficiency of the fund to pay them. 

Held, that the above facts make out a prima facie case of fraud, and 
that a verdict upon a rule against the sheriff, at the instance of the 
plaintiff, finding the issue in favor of the justice court judgments, 
was contrary to law. 


Garnishment. Attorney and Client. Evidence. Debtor 
and Creditor. Promissory Notes. Fraud. Before Judge 
Crawrorp. Muscogee Superior Court. May Term, 1876. 


This suit was originally brought in the county court of 
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Muscogee county, and carried by appeal to the superior 
court. The other facts are reported in the decision. 


L. T. Down1va, for plaintiff in error. 


Bianprorp & GarRarp, for defendants. 
Warner, Chief Justice. 


It appears from the record that Raefle, July 6, 1874, sued 
out an attachment against R. O. Moses, returnable to the then 
next September term of the county court for Muscogee 
county, which was levied the next day, by service of sum- 
mons of garnishment on Isaac I. Moses, as executor of Jacob 
I. Moses, deceased, who was the father of said R. O. Moses, 
defendant in attachment. 

Before this, one Isaac H. Moses, executor, ete., and one 
Raphael J. Moses, Jr., two other creditors of said R. O. 
Moses, had also sued out attachments against him, and exe- 
euted the same by also serving summons of garnishment on 
said Isaac I. as executor as aforesaid. After service of said 
three garnishments, said executor settled with the attorneys 
of said R. O. Moses, accounting for $1,469.25, of which he 
retained $700 to meet said garnishments. The claims of 
said three attaching creditors matured to judgment against 
said R. O. Moses at the December term of said county 
court, 1874, and against said garnishee, on his several an- 
swers to said garnishments; and particularly, judgment in 
the case of said Raefle was rendered on his answer, which is 
of record, and is as follows: 

“Tn answer to summons of garnishment served upon him 
in above case, this respondent says, that at the time said 
summons was served, he had in his hands, as executor of 
Jacob I. Moses, deceased, the sum of $1,469.25, belonging 
to said Rynear O. Moses, as his distributive share of the 
money then in respondent’s hands; afterwards, on the 7th 
July, 1874, respondent paid to said Rynear O. Moses, all of 
said sum except $700, which he retained to answer this and 
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other garnishments, and which he still has in his hands.” 

This answer was sworn to on the 18th December, 1874. 

Thereupon executions issued against said Isaac I. in said 
three cases, and on the 20th April, 1875, the sheriff col- 
lected the money due thereon, amounting in all to $658.56. 
The amount collected on the fi. fa. in favor of said Raefle 
was $229.74. The sheriff not paying over said sums, rules 
were brought against him by said three attaching creditors, 
to the September term, 1875, of said county court. He 
answered, admitting said collections, and that Blandford & 
Garrard had notified him that one J. Bell held ten justice 
court executions, and claimed said money thereon, and de- 
manded payment of the same. By order of the court the 
three rules against the sheriff were consolidated, and one 
answer of the sheriff was accepted for all. After this, said 
R. O. Moses expressed a willingness that two of the three 
attaching creditors should get their money, and the claim of 
said J. Bell was withdrawn as to said two creditors, and 
they were settled with, leaving only said Raefle as contest- 
ant with said J. Bell for the money, $229.74, collected and 
in the sheriff's hands. Said Raefle traversed the sheriff’s 
answer as follows: 

1. That the justice court judgments and fi. fas. in said 
answer named are, as against said plaintiff, fraudulent and 
void; for that the suits on which they are founded were 
begun and prosecuted to judgment in collusion between the 
original defendant, Rynear O. Moses, and said Bell, with 
the purpose and intention of securing to said Bell, judg- 
ments of older date and prior lien to the judgments to be 
recovered in favor of said plaintiffs, on the attachments then 
pending. 

2. That the notes, the foundation of said justice court 
suits, were made by said Rynear O. Moses, voluntarily, 
without legal consideration, and for the purpose of defeat- 
ing the collection by said plaintiff of his just debt. 

3. That said notes were made and executed on the 4th 
day of August, 1874, and had not matured at the time of 
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the commencement of the actions thereon, which were 
therefore illegal and void. 

4. That said notes were made and executed on the 4th 
day of August, 1874, but ante-dated, and so made to have 
the appearance of being due at the time of the commence- 
ment of the suits thereon, the foundation of the judgments 
and fi. fas. in said answer named ; whereas, said notes were 
not in fact due at the commencement of said suits, and said 
actions were illegal, and the judgments founded thereon are 
illegal and void. 

5. That there are no such judgments in favor of said Bell, 
as named in said answer, now in the hands of said sheriff. 

6. That the judgment in favor of said plaintiff is founded 
on an attachment levied on the money now in the hands of 
said sheriff, before the commencement of said justice court 
suits in favor of said Bell, and said judgment in favor of 
said plaintiff is of prior lien on said funds. 

7. That the money now in the hands of the sheriff was 
appropriated and set apart by said defendant, Rynear O., 
to remain in the hands of the said garnishee to pay said 
judgment on which it was raised, in favor of said plaintiff, 
and the appropriation was made before the recovery of said 
justice court judgments, and the said money ought to be 
paid on his judgment, to said plaintiff. 

L. T. Downtna, 
Attorney for plaintiff. 
Said J. Bell joined issue on said traverse as follows: 
We join issue, and say that the money belongs to J. Bell. 
Bianprorp & GARRARD, 
Attorneys for J. Bell. 

Upon the trial, plaintiff, Raefle, called as a witness John 
Peabody, Esq., who testified that he, as attorney of said gar- 
nishee, had a settlement with L. F. Garrard, Esq., as attor- 
ney of said R. O. Moses, pertaining to the share of said R. 
O. in the estate of his father, of whose will said garnishee 
was executor; that upon a bill filed against said executor, 
by some of the heirs, to which said R. O. was not a party, 
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a decree had been rendered, which said R. O., through his 
said attorney, accepted ; that by said decree his share of the 
money, then in the hands of said executor, was $1,469.25, 
which sum said executor accounted for to said R. O., 
through his said attorney, by paying over $769.25 in money ; 
and as he had been garnished at the suits of three credi- 
tors of said R. O., the claims amounting to between $600 
and $700, it was understood and agreed that said executor 
should retain in his hands, to answer sundry garnishments 
then pending, amounting to , the judgments which 
might be recovered against him on said garnishments, $700 ; 
and thereupon said Garrard, as attorney of said R. O., gave 
his receipt, of which the following is a copy, and which 
was then read in evidence : 
“ $769.25. Cotumets, July 7, 1874. 

Received of Isaac I. Moses, executor of Jacob I. Moses 
dee’d, seven hundred and sixty-nine and 25-100 dollars, on 
account of my one-sixth interest, as a residuary legatee of 
the said Jacob I. Moses, deceased, under a decree rendered 
in favor of Moultrie Moses and others, complainants, vs. 
Isaac I. Moses, executor of Jacob I. Moses, in Muscogee 
superior court; to which decree I was not a party, but 
have since accepted the same. The full share of my in- 
terest in the funds now in the hands of said Isaac I. Moses, 
executor, as per his report, at May term, 1874, of said court, 
is $1,469.25; and this receipt is on account of said share; 
the balance due me under said decree and report is now 
$700, which amount is retained by said Isaac I. Moses, to 
answer sundry garnishments served upon him to answer 
what he is indebted to me. The amount which the said 
Isaac I. Moses shall be required to pay under said garnish- 
ment is to be deducted from said $700 retained, and the 
said Isaac I. Moses is to pay the balance of said $700, and 
also one-sixth part of all sums he may realize from said es- 
tate, after this date. 

(Signed) “Louis F. Garrarp, 

Attorney for R. O. Moses.” 
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Plaintiff then called as a witness said Louis F. Garrard 
and propounded to him the question: “ When were the 
notes, the foundation of the judgments in favor of said J. 
Bell, written ?” 

Which question said witness, claiming his privilege, as 
attorney of said J. Bell, refused to answer, unless he should 
be allowed to state all about the transaction. 

Plaintiff insisted on an answer to said question; where- 
upon the court ruled, that said Garrard was not compelled 
to answer said question, if he claimed his privilege of refu- 
sing to answer, as attorney of his client. To which ruling 
of the court plaintiff excepted. 

Said witness then went on to testify that in August, 1874, 
when said notes were written, he was the attorney of said 
R. O. Moses, but not in this transaction; that now, at the 
time of testifying, said firm (Blandford & Garrard) repre- 
sented said J. Bell, as attorneys. 

Plaintiff then propounded to witness the question, 
“Whether or not the suits in favor of said J. Bell were 
brought the same day the notes, the foundation thereof, 
were made?” which question the witness, claiming his priv- 
ilege as attorney, as aforesaid, refused to answer. Plaintiff 
insisted on his answering, and thereupon the court again 
ruled that the witness might refuse to answer said question, 
if he claimed his privilege to do so; to which ruling of the 
court plaintiff excepted. 

The court having so ruled, the plaintiff then called on 
the witness to state all about the giving of said notes; and 
thereupon he went on to testify that in August, 1874, said 
R. O. Moses, passing through Columbus, consulted with 
witness how the said $700, retained by said executor to meet 
the said garnishments, could be secured for a debt he said 
he was owing said J. Bell for board. Witness advised him 
that he thought by his giving notes of $100 each, and having 
them sued at once in a justice court, and having personal 
service perfected, judgments could be obtained before the 
three attachments could mature to judgment in the county 
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court, and so the money in the hands of said executor could 
be claimed and held by said justice court judgments; and 
he, witness, still, at time of testifying, thought so. Where- 
upon said R. O. Moses agreed to give his notes for $100 
each, payable to said J. Bell, and thereon suits were at once 
brought in a justice court, so as to have personal service per- 
fected on said R. O. before leaving town, and judgments 
rendered thereon before judgments could be obtained in said 
attachments suits, which were in the county court for trial 
and judgment at the December term, 1874; that said R. 
QO. made said notes for $100 each, and dated them in July, 
1874, for the computation of interest; that said notes were 
sued at once, as quickly as they could be; time was not lost 
in bringing the suits; he could not tell whether the notes 
were made the same day the suits were brought or not, he 
was inclined to think they were not; they were made the 
same day the suits were brought or the evening before; that 
said J. Bell was not present, nor was any one else representing 
her present with witness and said R. O. during the transac- 
tion, and at the making of said notes, except the said R. O., 
who said he represented her; that, as to his having given 
said receipt for said $1,469.25, witness stated that, as attor- 
ney for R. O. Moses, he had a large note in his hands be- 
longing to said R. O. amounting to over $2,300, on which 
he was desirous of collecting all he could; that he could 
get said executor to pay on it only the $769.25 cash, and so 
left the $700 in his hands, with which to meet the judg- 
ments in said three garnishments, that might probably be 
recovered against him; that about the time of settling with 
Peabody, he called on L. T. Downing, attorney for the 
attaching creditors, to ascertain about what would be the 
probable amount of the three garnishment judgments, and 
learned it would be some $645 or $650; but the executor, 
to make himself entirely safe, retained the $700. 

It was stated on the trial, and not denied, that said R. O. 
Moses expressed a willingness that two of the three attach- 
ing creditors should get their money; and that since the 
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filing of the sheriff's answer, the claim of said J. Bell had 
been withdrawn as to said two creditors, and they had been 
settled with, leaving said Raefle alone contending for the 
money collected on his judgment. 

The judgments and fi. fas. in favor of plaintiff against 
said R. O. Moses, and Isaac I. Moses, his garnishee, were 
considered in evidence. 

On the ji. fa. against Moses, the garnishee, in favor of 
Raefle, was the following receipt: 

Received of Isaac I. Moses, defendant in ft. fa., the sum 
of two hundred and twenty-nine 74-100 dollars, in full sat- 
isfaction of the within jf. fa., this 2d day of April, 1875. 

T. T. Moors, sheriff. 

Said J. Bell then called to the stand as a witness, Thomas 
J. Chappell, who testified that he was the magistrate before 
whom sundry suits, in favor of J. Bell against Rynear O. 
Moses, were brought, and who produced, in open court, what 
he testified to be his original docket, in which said suits 
were entered, and the entries on said docket of ten of said 
suits. The original summons therein, with the notes attached 
thereto, and entry of service thereon, and the ten executions 
issued on the judgments in said suits, were all considered as 
read in evidence in behalf of said J. Bell, from which it ap- 
peared that the ten notes for $100.00 each, were made by 
R. O. Moses, payable to the order of J. Bell, due one day 
after date, and dated New Orleans, La., July 1, 1874; that 
suit was commenced on them on the 4th of August, 1874, 
and served on the defendant in Muscogee county on that 
day, and judgments rendered thereon in the justice court 
in favor of Bell against the defendant Moses, on the 24th 
of August, 1874. 

The court, among other things, charged the jury, as to 
said receipt given by said R. O. Moses, through Garrard, his 
attorney, to said Isaac I., executor, ete.: 

“ That it was the province of the court to construe the 
same; and that they, the jury, should regard it as an in- 
strument given by R. O. Moses, through his attorney, by 
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which he acknowledged the payment of $700 ($769.25) at 
the time, and to protect the executor, if he should be re- 
quired to pay over the remaining $700 to the garnishing 
creditors of said R. O. Moses, and to show his right to the 
$700 named therein ; also what the liability of said execu- 
tor was to him, for and on account of said $700, and that 
said receipt was not evidence of an appropriation of said 
sum, or of any part thereof, for the benefit of the three 
creditors then prosecuting their attachments against him.” 

To which charge of the court plaintiff then and there ex- 
cepted. 

The court further charged the jury: “If the notes, the 
foundation of the ten judgments, in favor of said J. Bell, 
were made payable one day after date, they became due and 
payable the next day thereafter; and were suable the day 
following.” 

To which the plaintiff excepted. 

The court further charged the jury: “If the notes, 
the foundation of said judgments, in favor of J. Bell, 
were not made on the day they bear date, but at some other 
time thereafter, then, if they were made payable one day 
after date, they became due and payable the next day after 
they were made, and were suable the next day thereafter.” 

To which charge plaintiff excepted. 

The jury returned the following verdict: “ We, the jury, 
find the issue in favor of J. Bell.” 

Whereupon plaintiff filed his motion for a new trial, on 
the ground of error in not requiring said witness, Garrard, 
to make answer to said questions propounded to him by 
plaintiff; and for alleged errors in said charges relating to 
the time when said notes matured, and when they were su- 
able ; and further, on the grounds that said verdict was 
contrary to the charge of the court, which, amongst other 
things, was as follows: 

“Tf the notes, the foundation of the judgments in favor of 
said J. Bell, were not made the day they bear date, but at 
some other time thereafter, and if they were made payable 
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one day after date, then they did not mature until the end 
of the next day after they were made, and were not suable 
until after maturity thereof; and if said suits were brought 
before they had so matured, then said judgments were void, 
and the jury should find for the plaintiff.” 

Because the verdict of the jury was contrary to the evi- 
dence, and the principles of justice and equity. 

Because the verdict was decidedly and strongly against 
the weight of the evidence. 

Because the verdict was contrary to law. 

This motion for a new trial the court overruled; and 
thereupon the plaintiff excepted. 

1. There was no error in overruling the motion for a new 
trial on the ground that the court refused to compel the 
witness, Garrard, to testify as set forth in the record, the 
more especially as the plaintiff consented to examine him as 
his witness. 

2, 3, 4. There was no error in the construction of the re- 
ceipt given by Garrard, as the attorney of R. O. Moses, to 
the executor of Jacob I. Moses; nor as to the time the notes 
became due and payable, as stated in the charge of the court. 

5. Was the verdict in favor of Bell contrary to law? The 
plaintiff alleges that the notes on which the justice court 
ji. fas. were founded were made without consideration, and 
were fraudulent and void; were made with the purpose and 
intention of defeating the collection of the plaintiff's debt. 
If the uncontradicted and unexplained evidence in the record 
makes out a prima facie case of fraud, as against the plain- 
tiff in obtaining the justice court judgments in favor of 
Bell against Moses, then the verdict is contrary to law. In 
other words, if the uncontradicted and unexplained evidence 
in the record exhibits such a state of facts, as in the judg- 
ment of the law would constitute a fraud upon the rights 
of the plaintiff, the verdict is contrary to law. What are the 
undisputed facts, as disclosed by the evidence? That the 
plaintiff, and two other creditors of the defendant R. O. 
Moses, had secured enough money of the defendant in the 
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hands of the garnishee, to satisfy their respective claims; 
that in August, 1874, the defendant, Moses, passing through 
Columbus, consulted with a lawyer how the money then 
in the hands of the garnishee could be secured for a debt 
he said he was owing J. Bell for board. This lawyer ad- 
vised him to give his notes for $100.00 each, have them 
sued at once in a justice court, have personal service per- 
fected on him before leaving town, and obtain judgments 
thereon before judgments could be obained in the attach- 
ment suits in the county court; that said R. O. Moses then 
made ten notes for $100.00 each, payable to the order of J. 
Bell, who was not present, defendant Moses saying he rep- 
resented her, the notes being dated on the face thereof, New 
Orleans, La., Ist July, 1874, when in fact the notes were ex- 
ecuted at Columbus, Ga., on or about the 4th of August, 
1874, and suit was commenced on them in the justice 
court on the last mentioned day, and judgments obtained 
thereon of prior date than the judgments in the attachment 
suits pending in the county court; that afterwards, said R. 
O. Moses expressed a willingness that two of the three at- 
taching creditors should get their money, and the claim of 
J. Bell was withdrawn as to them, leaving the plaintiff, Raefle, 
alone to contend with J. Bell for the money collected on his 
judgment. There is no conflicting evidence in this case. 
Assuming the evidence disclosed in the record to be true as 
to the object and purpose of executing the ten promissory 
notes payable to J. Bell, on which her judgments are foun- 
ded, the manner and circumstances under which the same 
were executed, coupled with the fact that the defendant, 
Moses, appeared to have the control of the claim of J. Bell 
so far as to consent that two of the attaching creditors’ claims 
should be paid out of the money in the hands of the garni- 
shee, that evidence as it stands, unexplained, made out a 
prima facie case of fraud, under the law, to defeat the col- 
lection of the plaintiff's judgment, and there being no other 
evidence to support the verdict, it was contrary to law. 
Let the judgment of the court below be reversed. 
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W. L. Gotpsmiru, comptroller general, plaintiff in error, 
vs. Morgan Kemp, administrator, et a/., defendants in 
error. 


Money raised by the sheriff, under an execution issued by the comp- 
troller general against a delinquent tax collector, cannot be diverted, 
by judicial interference, from the payment of such execution. The 
sheriff cannot be required by rule to pay the money to the plaintiff 
in a judgment older than the comptroller’s process. His duty is to 
remit to the comptroller without delay. 


Taxes. Money Rule. Judicial Interference. Before 
Judge Crawrorp. Marion Superior Court. April Term, 
1876. 


Kemp, as administrator, ruled the sheriff, requiring him 
to show cause why he should not pay over certain money 
in his hands to an execution in his (Kemp’s) favor, against 
Henry N. Hamilton. The sheriff answered as follows: 


Had placed in his hands an execution in favor of peti- 
tioner, against Hamilton, dated September 8th, 1866; he 
did not make the money because there was no property 
upon which to levy the same except such as had been set 
apart as a homestead. He did levy an execution issued on 
September 17th, 1873, by the comptroller general, against 
Hamilton, former tax collector, principal, and the securities 
on his bond, upon the property described in the rule nis?. 
It was sold for $111.00. On the day of sale Tillman & 
Clements placed in his hands an execution in their favor 
against Hamilton, issued from the October term, 1870, of 
Marion superior court. All of these executions are now 
before the court, and respondent asks its direction as to 
which is entitled to the fund. 

The court ordered it paid to Kemp, and the comptroller 
general excepted. 


B. B. Hinton & Son, by Z. D. Harrison, for plaintiff in 


error. 


No appearance for defendant. 
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That the state may be secure of its revenue, and realize 
the same with that promptitude which the exigencies of 
government make indispensable, money raised from tax 
collectors by a sale of their property under execution duly 
issued from the executive department, should be paid over 
at once, and not be arrested in the hands of the sheriff, and 
held up until a course of litigation can be gone through 
with to ascertain whether some citizen has a lien upon it 
superior to that of the state. This sort of judicial interfer- 
ence would be as mischievous as any other. The sheriff is 
not ordered by the statute to make return or report of his 
collections to any court, but to remit them to the comp- 
troller general. Let him do it. Code, sections 884, 912. 

Judgment reversed. 


Tue Centra, Ramroap anp Banking Company, plaintiff 
in error, vs. Joun W. Ketty, defendant in error. 


1. The opinion of the plaintiff that the damage from the crushing of 
his hand, caused by the coupling of cars, was in round numbers ten 
thousand dollars—the sum he had sued for—was improperly admitted 
as evidence to the jury. What influence it may have had upon the 
jury, in making their verdict, cannot be estimated; that it had some 
influence is certainly quite probable, though the verdict of the jury 
was three thousand dollars, and not ten thousand dollars, and though 
no witness but the plaintiff made an estimate of the damage. 

2. The damage is to be fixed by the jury, according to their opinion de- 
rived from facts testified to, such as the loss of the use of such a 
member of the body as the right hand, the dimunition of ability in a 
laboring man to make a living after such loss, the pain and suffering 
caused by the wound, the bill of the physician and the expense of 
nursing, and all other facts and circumstances connected with the 
case; and this opinion of the jury should be influenced by the opinion 
of no witness, given in round numbers, of the amount of the damage, 
but made up from facts, when capable of proof, of actual damage, 

8 
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and of the enlightened conscientious belief of impartial jurors in re- 
spect to items incapable of exact proof, such as the feelings, the pain 
and suffering, of the plaintiff, ete. 

3. The sayings of the conductor to the fireman at the next station are 
inadmissible, particularly when offered as evidence for the company. 

. There was no error in refusing to charge that ‘‘ when a party contracts 
to perform a service which, from its very nature, is attended with 
more than ordinary risk, he must take the consequences himself, and 
can only look to his employers when the latter, through itself or 
agents, has unnecessarily, improperly, or in an unusual manner, ex- 
posed him to danger that ought to have been avoided;” nor in refusing 
to charge ‘‘that the jury should inquire whether a prudent, cautious 
man, with full use of both hands, could have coupled the cars at that 
time without injury or accident to himself, and if so, the plaintiff is 
not entitled to recover.” The questions are the fault of the plaintiff 
and the negligence of the company, without regard to the nature of 
the business or the condition of plaintiff’s hands. If the business was 
very dangerous, the duty was upon both parties to use the more care 
and diligence; if there was a defect in the left hand of the plaintiff, 
the defendant should have noticed the patent defect before employing 
him about such work. In both cases the responsibility was equally 
balanced, and the general principle of law was unaffected. 

5. The presumption of law that the plaintiff, being an employee, is 
without fault, arises only when he is wholly disconnected with duties 
about the particular business in which he was hurt; when he is a party 
engaged in the duty in discharging which he is hurt, the onus is upon 
him to show himself without fault; so soon as he does that, the pre- 
sumption arises that the other employees engaged with him in the 
duty were at fault or negligent, and the onus is shifted upon the com- 
pany to show them without negligence; and this principle reconciles 
the cases decided by this court, when applied to the facts of each. 

6. A new trial being granted on the sole ground that the court admitted 
in evidence the opinion of plaintiff that he was damaged, and ought 
to recover $10,000, it is considered improper to express any opinion 
on the merits of the case in respect to the weight of the evidence on 
the question of fault in the plaintiff and negligence in the defendant, 
or in regard to the amount of damages, whether excessive or not. 


Railroads. Evidence. Witness. Damages. Principal 
and Agent. Master and Servant. Before Judge Jounson. 
Jefferson Superior Court. May Term, 1876. 


Reported in the opinion. 


Jackson, Lawron & Basinger; R. W. Carswe tt, for 


plaintiff in error. 
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Caw & Potnm; H. D. D. Twiees, for defendant. 











Jackson, Judge. 


This suit was brought by Kelly against the railroad com- 
pany for damages received by him while engaged in coup- 
ling the cars of the company. He was in their employment 
as a train hand, and this, in connection with other business, 
was his duty. The injury received was the mashing of the 
right hand so as permanently to deprive him of the use of 
it, and the verdict of the jury was three thousand dollars. 
The evidence in respect to any fault being in the plaintiff, 
and the negligence of the defendant’s other agents, was 
conflicting. It was in proof that the other hand of the 
plaintiff had always been comparatively disabled, and one 
of the requests to charge seemed to be predicated upon this 
circumstance. 

The defendant moved for a new trial on various grounds 
of error in admitting or rejecting evidence, in refusing to 
charge the jury, and the usual grounds that the verdict was 
against the law and the evidence, and also that the damages 
were excessive. The court below declined to grant the mo- 
tion, and the defendant excepted. We shall consider the 
grounds pressed here. 

1. The first of these grounds is, that the court ought not 
to have admitted in evidence the opinion of the plaintiff 
that he was damaged ten thousand dollars, and that he ought 
to recover that sum, all that he had declared upon. 

We think that this opinion should not have gone to the 
jury. In his very able and elaborate opinion in declining 
to grant a new trial, the distinguished judge presiding 
presses the view that its going to the jury did no harm, even 
if improperly admitted, because the plaintiff alone gave his 
opinion that the damage was $10,000, and that the jury, by 
finding only $3,000, showed that they did not regard his 
testimony. It does show that they did not find exactly 
according to his evidence, but it does not show that the 
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evidence did not affect their verdict. This opinion of the 
damage to himself, sworn to, may have increased their find- 
ing; in all probability it did; and if it did increase the find- 
ing, and if it was illegal, the defendant was injured ina 
material point, and a new trial should be granted: Code, 
$3714, and cases cited. So that the question is, was the 
opinion of the plaintiff admissible, to swear, in round num- 
bers, that he was damaged $10,000, and ought to recover 
that sum of money? Unless the opinion of an indifferent 
witness was admissible to prove the round sum of damage, 
it is clear that the opinion of the plaintiff ought not to be 
admitted. He is the last man who ought to be allowed to 
give the opinion, because he must be under the influence of 
the great bias that his own case would give to his opinion. 

In examining the authorities, we are unable to find a single 
case where the opinion of any witness was allowed to go to 
the jury, that in a personal tort of this kind the plaintiff was 
damaged and ought to recover so much money, no matter 
what reasons the witness gave therefor; and we have been 
able to find only one case where it was ruled that such opin- 
ion was inadmissible. We suppose that the question was 
deemed so free from doubt, on general principles, that it 
has been rarely, if ever, made. In 11th Louisiana, 178, it 
is expressly ruled to be inadmissible, and such seem to be 
the deductions necessarily drawn from the text writers on 
evidence and damages. See Starkie, by Sharswood, side 
page 172, et seg.; Sedgwick on Damages, 748-9, e¢ seq. 
The reason is that the jury are to estimate the damages— 
it is their opinion which is to form the verdict and decide 
the case. 

2. It is true that our Code is broad upon the subject— 
Code §3867. But, after all, it is but a compendium of the 
common law. It simply enacts that when the question 
under examination and to be decided by the jury, is one of 
opinion, any witness may swear to his opinion, giving his 
reasons therefor; but if the issue be as to fact, generally 
he cannot give it. In every case the verdict at last is the 
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opinion of the jury on the evidence, and we cannot think 
that our law is; that in every case the jury may base their 
opinion upon the opinion of witnesses of what the damage 
ought to be; or that every witness, by giving a reason for 
it, may tell the jury: “I think in this case you ought to 
give ten thousand dollars, or one thousand, or any other 
given sum, because the pain must have been great, and the 
loss of the limb did the plaintiff much harm.” We think 
that the meaning of the Code is the old law—when the issue 
is one of opinion, as sanity or insanity, or hand-writing, or 
the value of an animal, or such matters as are matters of 
opinion only, and can be better elucidated in that way, there 
experts may give opinions without reasons, and anybody 
familiar with the facts may give his opinion with his rea- 
sons. 

In a case like this, especially, we think the opinion ought 
not to have been admitted. The plaintiff had as well have 
been permitted to swear broadcast to his whole declaration. 
Besides, although he states, in other parts of his evidence, 
how he was hurt, he does not itemize, even in opinion, the 
several items which, in his opinion, made up the ten thous- 
and dollars. The whole thing seems to us to be too loose, 
and to open the door too wide, especially when a man 
swears damages into his own pocket. Indeed, our Code, 
in another place, leaves the jury to decide, according to their 
own enlightened conscience, what damage ought to be given 
for pain and wounded feelings, and things of that sort— 
that is to say, the damage for such hurt is to be fixed by 
their opinion of the nature of the pain, bodily and mental, 
according to their consciences, enlightened by the facts of 
the case—Code §§3066-3067. This opinion of theirs, we 
think, should be their own, uninfluenced by that of others, 
especially by that of the plaintiff in the action. 

3. The second error argued before us, was that the court 
should have admitted certain sayings of the conductor to 
the fireman when they reached the next station, ten miles 
off, the conductor being dead when the case was tried. We 
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think the sayings inadmissible, especially for the company. 
We have held them inadmissible even against the company, 
unless part of the ves geste. The court was right to reject 
them—id6 Ga., 498. 

4. The next complaint is, that the court erred in refusing 
to charge to the effect that when one contracts to do a dan- 
gerous thing, the risk is his own, and he must take the con- 
sequences ; and, unless he is ordered to act in an unusual 
manner, he cannot look to his employer ; and that if a man 
with two good hands, acting cautiously and prudently, could 
have escaped without hurt, then the jury should find no 
damages. 

We see no error in either of these refusals. The increase 
of risk, from the danger of the work, should render the 
employee more cautious, of course ; but it should also make 
the other servants of the company, whose duty it is to con- 
trol things in connection with his work, more cautious, 
too. In this case it should have made the conductor more 
cautious in giving signals, and the engineer more cautious in 
executing his commands when signaled by him, as well as 
the coupler of the cars more cautious in what he did. The 
law remains the same. The increased caution of the one is 
balanced by that of the others, and the legal principle which 
controls all railroad cases, where employer and employee are 
concerned, is unaffected. 

So in respect to the defect of this plaintiff's left hand. 
The company employed him knowingly—he was employed 
for this work—he held himself competent to do it, and they 
thought so, too. He was bound to be so cautious as to be 
without fault, and the other employees were bound to be 
free from negligence. 

5. The questions were: Was he without fault? Were 
they negligent? And, inasmuch as the case will be tried 
over, we think it as well to lay down what we regard as the 
law applicable to the case, and to review our own rulings in 
regard to similar cases. Unquestionably, it must appear both 
that the plaintiff was without fault, and that the defendant, 
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by its other agents and servants, was negligent; but one 
or both of these facts may appear, by presumption of law, 
against the company, according to the facts of each case, to- 
wit: whether plaintiff was hurt by reason of a catastrophe 
which occurred in business in which he was participating, or 
in a matter in which he had no concern at all ? 

We think that in this case, inasinuch as this employee, 
this plaintiff, was engaged with other employees of the com- 
pany about the coupling of the cars, that he cannot invoke 
the presumption of negligence against the company, and of 
faultlessness in himself, as a passenger could do; or as an 
employee could do, who was hurt by other employees in mat- 
ters with which he was wholly disconnected. For instance, 
an employee is engaged to sweep the cars, to wait on passen- 
gers, to keep the baggage, check it, ete., ete., and has nothing 
to do with the management of the running of the cars. By 
the negligence or fault of the conductor or engineer in run- 
ning the cars, he is hurt; we hold that he is upon the foot- 
ing of a passenger and every presumption is against the com- 
pany, and that he is without fault, just as it would be in 
case of a passenger. 

But if the conductor or engineer, who together control 
the running of the cars, sue the company for damage oc- 
easioned by running the cars, the presumption that the plain- 
tiff was without fault, and that the company was negligent, 
would not arise. In such case the engineer must show him- 
self without fault if he sue, and then the presumption would 
be that the conductor was negligent, and it would be for the 
company to rebut it, or lose the case. 

In short, it seems to us absurd to allow a man to presume 
himself faultless, and others negligent, when all were con- 
cerned in the business that brought about the catastrophe 
that hurt him; but if he had nothing to do with that busi- 
ness, though employed by the company, but in a totally dif- 
ferent business, it is right that he should be considered, or 
presumed, faultless, and that those who worked at the thing 
that caused the damage, should be presumed to be blamable. 
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Having nothing to do with it, he would be just as blame- 
less as a passenger, and every presumption that the law gives 
to the passenger, it should give to him. 

Now, if this plain principle be applied to the facts of all 
the cases on which it bears, and the distinction be taken, we 
think they will be found to harmonize, whatever may have 
been the dicta or reasoning of the judge delivering the 
opinion in each case. See 53 Ga., 488; 54 Ga., 509; 56 
Ga., 586, and Central Railroad and Banking Company 
vs. Kenny, decided at this term. 

Therefore, in this case, as this duty of coupling cars was 
on this employee, in union with the conductor in signaling, 
and the engineer in backing the cars, he must show aftirma- 
tively that he was himself without fault, and then the pre- 
sumption is that the others were negligent, and this will en- 
title him to recover, unless the company rebuts this pre- 
sumption of their negligence, by consistent proof. 

6. As the case will be tried again, we think it improper to 
pass upon the weight of evidence or alleged excess of dama- 
ages. The new trial is granted solely because of the admis- 
sion of plaintiff's opinion that he was damaged ten thousand 
dollars, and ought to recover that, it being the sum named 
in his declaration. 

Judgment reversed. 


Anprew W. Watker, plaintiff in error, vs. Arten W. 
Turner et al., defendants in error. 


A judge of the superior court has no authority, by consent of counsel, 
to render a judgment in vacation on a bill in equity for a new trial, 
the facts being undisputed, no order having been granted in term 
authorizing such action. What purports to have been the judgment 
refusing a new trial, should be set aside, and the bill left to stand 
upon the docket as if no such order had been passed. 


Judgments. Practice in the Superior Court. New Trial. 
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Before Judge Hatt. Henry County. At Chambers. May 
22d, 1876. 


Reported in the decision. 


T. W. Tuurmonp; D. J. Bairey, by Z. D. Harrison, for 


plaintiff in error. 
Sreer & Srewarr; J. J. Froyp, for defendants. 


Warner, Chief Justice. 


It appears from the bill of exceptions in this case, and 
the certificate of the presiding judge thereto, that when the 
case was called for trial, the defendants made a motion to 
dismiss the complainant’s bill for want of equity, and the 
court being about to sustain that motion, when the counsel 
for complainant insisted it was simply a bill for a new trial, 


when the presiding judge directed the papers to be handed 
to him, stating that he would determine the case as made 
by complainant’s bill, there being no issue made on the 
statements contained in the bill. This was assented to on 
both sides. The judge examined the bill and passed on the 
same in vacation, and refused to grant the new trial as 
prayed for. Whereupon the complainant excepted. The 
judgment of the presiding judge, so rendered in vacation, 
did not dismiss the complainant’s bill; that remains pending 
in the court just as it did when the papers were handed to 
the judge, so far as is shown by the record. Neither does 
it appear in the record, that when the papers in the case 
were handed to the judge, in open court, with the agree- 
ment of counsel that he might determine the question as 
to granting the new trial prayed for, that there was any 
order taken and entered on the minutes of the court, that 
the judgment might, or should be, rendered in vacation. 
The judges of the superior courts of this state cannot ex- 
ercise any power out of term time, except the authority is 
specially granted; but they may, by order granted in term, 
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render a judgment in vacation. Code 249. We are not 
aware that the judge of the superior court had any express 
authority granted to him by law, to have rendered the judg- 
ment mentioned in the record, refusing a new trial, in vaca- 
tion, there being no order granted in term time authorizing 
him to do so. 

It follows, therefore, that what purports to have been the 
judgment of the presiding judge, rendered in vacation, 
should be reversed and set aside, and that the complainant’s 
bill stand upon the docket of the court just as it did when 
the papers therein were handed to the judge, as set forth in 
the bill of exceptions, to be disposed of according to law. 

Judgment reversed. 


Rosert Farkner & Company, plaintiffs in error, vs. Lorine 
Lang, defendant in error. 


1. Where goods are bought at definite prices in one market for sale in 
another, and the buyer has full and fair opportunity to examine for 
himself, the seller (if he practice no fraud) will not be held to warrant 
his prices to be as low as any in the former market, and low enough 
to produce a profit in the latter, though he may say they are so, and 
though the buyer may believe it and act upon that belief. 

2. A verdict right beyond all doubt should stand, though some errors 
be found in the charge. 


Sales. Warranty. New Trial. Before Judge Hui. 
Bibb Superior Court. April Term, 1876. 


Lane brought complaint against Falkner & Company, on 
an itemized account, aggregating $445.00. The defendant 
pleaded as follows: 

1. The general issue. 

2. That the contract of purchase was made in New York 
in the year 1874; that the plaintiff agreed to sell the goods 
at the then wholesale prices in New York and in the leading 
markets of America; that the plaintiff, in violation of this 
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contract, charged the defendant, in excess of such prices, 
the sum of $303.14. 

3. That it was a part of said contract that the plaintiff was 
to sell the goods at such prices as to enable the defendants to 
successfully compete with other merchants in the city of 
Macon, engaged in the same business. That the charges 
made were in excess of such as would allow the successful 
competition with the other Macon merchants, the sum of 
$303.14. 

The plaintiff testified that the goods were sold at the cus- 
tomary New York prices. He denied the contract set up in 
defendant’s pleas. 

The defendant, Falkner, testified substantially to the facts 
set forth in the pleas. 

Other evidence was introduced tending to show that the 
charges were from twenty to forty per cent. above what could 
be paid for goods and enable the purchaser to make a reason- 
able profit in the Macon market. 

The jury found for the plaintiff the full amount sued for. 
The defendants moved for a new trial because the verdict 
was contrary to the law and the evidence, and because the 
court erred in its charge. 

In view of the decision it is unnecessary to give the charge. 

The motion was overruled, and the defendants excepted. 


Wasuineton Dessau, for plaintiffs in error. 


G. W. Gustin; R. W. Jemison; C. E. Lona, for defendant. 
Brieckiry, Judge. 


1. A merchant of Macon, being in New York and there 
purchasing goods for re-sale in his trade at Macon, buying 
the same by sample at precise and definite prices, no fraud 
of any kind being practiced by the seller, the seller saying, 
however, that he would sell the goods as cheap as they could 
be sold in New York, and cheap enough to enable the buyer 
to compete successfully with other dealers in Macon and 
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make a profit, the transaction is not one in which the seller 
warranted his prices or left them to be modified by subsequent 
discoveries or events. If the goods when received and 
accepted by the buyer did not vary from the samples, they 
are to be paid for at the stipulated prices. The buyer had 
full and fair opportunity to examine both markets for him- 
self, and to satisfy his own mind as to prices and his pros- 
pects for profit. It was his own folly if he omitted to do 
so. 20 Ga, 242. 

2. Where the verdict is right beyond all doubt, the charge 
of the court need not be corrected—certainly not as to very 
slight errors. 

Judgment affirmed. 


Setiyva Munrog, plaintiff in error, vs. Witi1am S. Basm- 


Ger, defendant in error. 

A bequest for the benefit of a slave, in 1857, was inconsistent with the 
provisions of the act of 1818, and void; and the will must be con- 
strued under the law as it existed at that date. This case is fully 
covered by Bennett vs. Williams, 46 Ga. 399. 


Bequests. Wills. Before Judge Cuisotm. City Court 
of Savannah. May Term, 1876. 


Reported in the opinion. 

J. V. Ryats, by brief, for plaintiff in error. 
S. Yares Levy; R. E. Lesrer, for defendant. 
Jackson, Judge. 


Mrs. Densler died in 1857, leaving a last will and testament 
by which she bequeathed to Basinger a certain sum of 
money for the use of Selina Munroe during her life, then to 
the use of Selina’s children. Selina and her children were 
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slaves at the date of the will. Basinger paid the interest 
to her regularly until 1861; then going into the war, he turned 
over the fund to another, who took it with thetrust. Selina 
Munroe brought suit for the interest due, in the city court 
of Savannah, and the jury found for the defendant under 
the charge of the court. A motion for a new trial was 
made and overruled by the court, and plaintiff excepted. 

The controlling questions are, was the bequest void when 
made, under the act of 1818, and now that the plaintiff is 
free, will the law then applicable to the construction of the 
will, rendering the bequest void, as given for slaves, be ap- 
plied? Both questions are answered in the affirmative by 
this court in Bennett vs. Williams, 46 Ga. 399. That case 
covers and controls this. 

Judgment affirmed. 


James A. Darsery, plaintiff in error, vs. SyLvesrer Mumprorp, 
defendant in error. 


1. Where an execution, based on a judgment obtained in December, 
1860, was levied on two lots of land, and the defendant filed an affi- 
davit of illegality upon the ground that the land levied on was set 
apart to him as a homestead exemption under the law of force in 1864, 
and that he was entitled to seventy acres of such land, together with 
the dwelling-house and improvements, not exceeding $200.00 in value, 
as a homestead for himself and minor children: 

Held, that such ground of illegality was properly overruled, it not being 
alleged that the seventy acres of land levied on, including the dwell- 
ing-house, had ever been designated and laid off as his homestead ex- 
emption. 

2. An agreement entered upon an execution between the parties thereto, 
that if certain payments are made at stated times, the judgment and 
ji. fa. are to be entered satisfied, will prevent the dormancy of the 
judgment, and constitute a new point from which the statute of limi- 
tations will commence to run. 

3. Discharge in bankruptcy does not relieve the property of the bank- 
rupt from the lien of a judgment not proved in the bankrupt court. 
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Illegality. Homestead. Judgment. Statute of Limita- 
tions. Bankrupt. Before Judge Hanserr. Lowndes Su- 
perior Court. May Term, 1876. 


Reported in the decision. 
C. S. Morean, by brief, for plaintiff in error. 
No appearance for defendant. 


Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to an execution issued against the defendant, which 
was, by agreement of the parties, submitted to the consider- 
ation and judgment of the court, without the intervention of 
a jury. The court overruled the grounds of illegality taken 
by the defendant in his affidavit, whereupon the defendant 


excepted. 

The grounds of illegality alleged by the defendant in 
his affidavit were, that on the second day of December, 
1873, he entered into an agreement in writing with the 
plaintiff's attorney, which was entered on the execution and 
signed by the parties as follows: “It is agreed between the 
parties that upon the payment of one hundred dollars on or 
before the first day of January next, and one hundred dol- 
lars on or before the first day of January, 1875, this fi. fza., 
and the judgment upon which it is issued, shall be considered 
as settled, paid off, and discharged.” That afterwards, on 
the 16th of December, 1873, the defendant was adjudicated 
a bankrupt, and that on the 10th of November, 1874, he ob- 
tained his final discharge in bankruptcy from all his debts 
and liabilities; that the land levied on was set apart to him 
as a homestead exemption under the provisions of the law 
of force in this state in 1864, and that he is entitled to seventy 
acres of the lands levied on, together with the dwelling- 
house and improvements, not exceeding two hundred dollars 
in value, as a homestead for himself and family of minor 
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children, and that the judgment on which said execution issued 
was dormant. The judgment on which the execution issued 
was obtained 30th December, 1860, and was therefore a lien 
on the defendant’s property, and although he promised to 
discharge that lien by the payment of the two hundred dol- 
lars, as specified in his agreement, still he did not do so by 
the payment of the money, and it was not discharged by his 
going into bankruptcy, the plaintiff not having proved his 
judgment debt in the bankrupt court. The execution was 
levied on two lots of land as the property of the defendant, 
on the 6th of April, 1876, and it is not alleged that the 
seventy acres of land levied on, including the dwelling- 
house, to which he claims to be entitled as a homestead ex- 
emption, has ever been laid off and designated as his home- 
stead exemption. The statute of limitations having been 
suspended until the 21st of July, 1868, it did not commence 
running against the plaintiff's judgment before that date, 
and seven years had not elapsed from that time to the date 
of the agreement entered on the execution and signed by 
the parties, as before mentioned. As between the parties 
themselves, that agreement entered on the execution and 
signed by them, was such a recognition of the validity of the 
execution as would prevent it from being considered as dor- 
mant by the court. If the parties, plaintiff and defendant, 
recognized the execution as a valid subsisting execution on 
the 2d of December, 1873, surely the court ought to have 
done so. We find no error in overruling the defendant’s 
affidavit of illegality. 
Let the judgment of the court below be affirmed. 


A. J. Syrrn, plaintiff in error, vs. M. H. Busn, defendant 
in error. 


1. The answer of an attorney at law, made to a rule against him for 
not paying over money collected for his client, is traversable, and 
the traverse is to be tried by a jury. 
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. The verdict, on the special issue presented, is sufficiently supported 
by the evidence. 

. The client has his option to enforce the rule absolute against his 
attorney, by attachment or by fiert facias. 

. Where demand, as preliminary to the rule nisz, seems not to have 
been controverted in the court below, the sole point of the answer 
being a denial that the money was collected, and the answer being 
found by the jury to be untrue, the judgment making absolute the 
rule will not be disturbed because the record contains no evidence 
of demand. 


Attorney and Client. Rule. Practice in the Superior 
Court. Attachment. Contempt. Demand. New Trial. 
Before Judge Cirarx. Webster Superior Court. Septem- 
ber Term, 1876. 


Bush moved a rule against Smith requiring him to show 
cause why he should not pay over an amount of money col- 
lected by him, as movant’s attorney, on a note made by one 
King, placed in his hands for collection. Smith answered, 
in substance, as follows: Admits that the note was placed 
in his hands by movant, for collection, he then being a prac- 
ticing attorney. Admits the collection of $60.00 on the 
claim, but avers that such sum was paid over to movant. 
Asserts that such amount is all that he has ever collected 
from King, over and above reasonable attorney’s fees. At 
the time of this payment respondent informed movant of a 
promise by King to pay the balance due on the note, and 
received instructions to indulge him. Shortly thereafter 
King absconded from the state, without making any further 
payment, and by instructions of movant, respondent placed 
the note in the hands of an attorney in Alabama, for ecol- 
lection. He is advised that such attorney has made no other 
collection. 

This answer was traversed by the movant, and the issue 
thus formed, submitted to a jury. 

Movant testified, in substance, as follows: The note was 
placed in the hands of Smith for collection, in 1866. He 
had learned that Smith had bought lands from King, and 
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owed him some $1,500.00. This fact led witness to place 
the note in Smith’s hands, believing he would have no 
trouble in saving the debt for him. Smith paid him $60.00, 
saying he would retain $2.50, which he had over that amount, 
for his fee. He never authorized Smith to send the note to 
an attorney in Alabama, and knew nothing about it for some 
time after King had gone. Smith stated that he could save 
the debt for him. 

King deposed that in the settlement of the land matter 
between himself and Smith, the entire amount due on the 
note to movant, was paid. 

Smith testified substantially as the facts are set forth in 
his answer. 

Jones, the Alabama attorney to whom Smith sent the 
note, deposed that King was insolvent; that the money was 
never collected by him, and that the note was lost in his 
office. 

The jury found the issue in favor of the movant. The 
court thereupon ordered a rule absolute to issue against the 
respondent, requiring him to pay the amount collected 
within five days, and directing, in default thereof, that he 
be attached. 

Respondent moved for a new trial upon the following 
grounds, to-wit: 

Ist. Because the verdict, and the rule absolute, predicated 
thereon, are illegal, for the reason that the proceedings on 
the rule should have been determined by the court and not 
by the jury. 

2d. Because, according to the evidence, this was not such 
a case as would justify a rule against an attorney, it appear- 
ing that the contract under which respondent took the note 
for collection, was to save the same for movant by retaining 
that amount out of the debt he owed King for the land, 
and not as an attorney at law to collect the same. 

3d. Because the verdict was contrary to the evidence. 

4th. Because the answer of respondent having denied 

y 
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that he had collected the money, it was not competent to 
traverse the same, but movant was remitted to his action at 
law. 

5th. Because said rule absolute is void as it provides for 
an attachment for contempt, whilst the law provides another 
and different mode of enforcement. 

The motion was overruled, and the respondent excepted. 


Hawkins & Hawkiys; Tuomas H. Picxert, for plaintiff 
in error. 


Gverry & Son, for defendant. 
Biecktey, Judge. 


1. When an attorney at law is ruled for not paying over 
money collected, his answer to the rule is traversable; and 
the issue thus formed is for trial by a jury. Code, $§ 3950, 
3953, 3954. 

2. The verdict is not without sufficient evidence to sup- 
port it, on the special matter put in issue by the answer and 
the traverse. 

3. An attorney at law is an officer of court, and a rule 
absolute against him may be enforced by attachment for 
contempt, or by execution against his property, at the option 
of the plaintiff. Code, $3956. 

4. Where the record is silent as to demand upon the 
attorney for the money before the rule was brought, and no 
point on demand seems to have been made in the court be- 
low, and where the sole cause shown by the answer against 
making the rule absolute was, that the money had not been 
collected, and the answer has been found untrue by the 
jury, the judgment making the rule absolute will not be 
disturbed because no evidence of demand is in the record. 
In respect to the $60.00 admitted to have been collected 
and paid over, there was no recovery had or contended for. 

Judgment aftirmed. | 
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Witt A. Jenxms, plaintiff in error, vs. Tue German 
Lurueran ConGrEGATION oF Errrncuam County, defend- 
ant in error. 


A plea that “prior to 1860, one Walls did execute a certain mortgage 
deed whereby he did charge said land in said rule nisi mentioned, with 
the payment of a certain sum of money, that after the execution of 
said mortgage deed the respondent became the purchaser of said land, 
bona fide, in the due course of trade, and for a valuable consideration; 
that after said purchase by said respondent, to-wit: on the 14th of 
January, 1871, believing, by mistake, that the said mortgage, execu- 
ted as aforesaid by said Walls, was a good and legal subsisting in- 
cumbrance and lien on the land so purchased as aforesaid by the re- 
spondent, this respondent by mistake, as aforesaid, believing that said 
land was liable to be levied on and sold to pay said mortgage so exe- 
cuted by said Walls, when the truth is, as this respondent is now ad- 
vised and believes, that said mortgage was not a good and legal sub- 
sisting lien or incumbrance on said land, as no suit had been com- 
menced on or before the day aforesaid to enforce the payment of said 
mortgage deed executed by said Walls, and so it is that, by mistake 
of the law and the fact of the liability of said land to said mortgage, 
and to relieve said land from said liability, this respondent, without 
any consideration whatever, did execute the mortgage deed now the 
subject of foreclosure in the proceedings aforesaid; wherefore this 
respondent says that said mortgage is void, and no judgment should 
be rendered thereon against him,” without more, is bad, and was 
properly stricken on demurrer thereto. 


Equity. Mortgage. Contracts. Pleadings. Before Judge 
Tompkins. Effingham Superior Court. November Term, 
1876. 


Reported in the opinion. 
A. B. Smrrn; J. L. Strveteron, for plaintiff in error. 
R. E. Lester, for defendant. 


Jackson, Judge. 


The German Lutheran Congregation of Effingham County 
proceeded to foreclose their mortgage against Jenkins. He 
defended by filing the plea set out in the head-note to this 
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ease. The court,on demurrer, struck the plea, and Jenkins 
excepted. 

We think that the circuit court did right. The plea 
amounts to nothing but ignorance of the law, and the Code 
of Georgia, following the old maxim, ignorantia legis nemi- 
nem excusat, makes such a plea bad, and so it has been often 
ruled by this court. Code, $3121; 7 Ga.,70,and following 
cases. 

It is true that the party here attempted to set up mistake 
of law under section 2743 of the Code; but it is not alleged 
that the other party brought about the mistake. Code, 
$2636. This latter section is explicit that such mistake will 
not vitiate the contract. Besides, even an administrator may 
pay a debt barred by the statute of limitations, and equity 
will not relieve because of ignorance of that statute, or of its 
application to the case. 29 Ga., 651. Code, $2542. Anda 
debt barred by the statute of limitations is a sufficient con- 
sideration for a new promise to pay. Angell on Lim., 218, 


et seq. 
In addition to all this, this plea does not allege that the 


defendant paid for the land without counting upon paying 
this mortgage. It does allege that he paid a valuable con- 
sideration, but that may have been so, and he may have paid 
less value because the land was mortgaged. He does not 
deny that. Scofield vs. McNaught, 52 Ga. 77. 

Besides, the plea states conclusions and not facts—it deals 
in generalities and not in particulars. A plea, the object 
of which is to set aside the solemn contract of a party un- 
der his hand and seal, should specify distinctly the grounds 
therefor. In every view we can take of this plea, we 
think it bad, and therefore affirm the judgment which so 
pronounced it. 44 Ga.,38; 56 Ga.,510; Carr vs. Dickson, 
this term. 

Judgment affirmed. 
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Hooper vs. Sells, trustee. 


E. M. Hooper, plaintiff in error, vs. Homes SE xts, trustee, 
defendant in error. 


Where a manufacturer of furniture furnished the materials for the im- 
provement of real estate, but had no claim of lien recorded, and 
subsequently assigned the debt, ‘‘ with all rights and liens,” and his 
assignee recorded a claim of lien in his own name, brought suit 
thereon and recovered a judgment by default for the amount of the 
debt and the foreclosure of the lien: 

Held, that such judgment will be set aside on motion. The assignee 
was not entitled to any lien as he did not furnish the materials, and 
the assignor had none to transfer, as he failed to declare his lien and 
to have the same recorded. 


Liens. Judgments. Before Judge Perrtes. Fulton Su- 
perior Court. April Term, 1876. 


Neither the bill of exceptions nor the record disclosed 
what connection Murray had with the property upon which 
the lien was claimed, nor how he became connected with 
the transfer of the debt. 


The facts are fully reported in the decision. 


Arnotp & Arnot», for plaintiff in error. 


Hopkins & Guenn, for defendants. 
Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that Hooper, as a manufacturer of furniture, obtained 
a judgment lien on certain described property mentioned 
therein as being the property of Holmes Sells, trustee of 
Amy H. and John D. Sells, in the superior court of Fulton 
county, under the 1979th section of the Code. At a subse- 
quent term of the court to that at which the judgment was 
rendered, a motion was made by the defendant to set it 
aside on various grounds, which was granted by the court, 
and the plaintiff excepted. 

It appears on the face of the plaintiffs declaration and 
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proceedings had to obtain the lien claimed on the property, 
that one Willis furnished the materials charged in the ac- 
count for the permanent improvement of the property, but 
never made any declaration of his lien, or had the same 
recorded as required by the 1980th section of the Code. 
On the 6th of March, 1874, Willis made the following 
assignment in writing: “For value received I hereby sell, 
assign, and transfer, unto E. M. Hooper, the within and 
foregoing account for permanent improvements put on the 
Rondeau & Co. furniture factory property by myself, by 
consent of W. R. Hammond, attorney and agent of Geo. J. 
Murray, together with all the rights and liens that I have 
against said property.” On the 7th of March, 1874, Hooper 
declared his lien on the property as a manufacturer of fur- 
niture, and had the same recorded on that day, and it was 
upon that statement of facts, substantially, that the judg- 
ment was obtained against Sells as trustee, declaring a man- 
ufacturer’s lien on his property as such trustee, for the 
payment of $1,175.75 principal, besides interest. 

Hooper had no lien on the property, because it is appa- 
rent on the face of the proceedings, that he did not furnish 
any of the materials charged in the account, for the im- 
provement of the property, nor did he acquire any lien by 
the assignment of Willis to him, for the simple reason that 
Willis had no lien on the property to assign to him, he not 
having declared his lien for the materials furnished by him 
for the benefit of the property, and had the same recorded. 
Besides, it is difficult to see how the property of Sells, held 
by him as trustee, could be charged with a lien for materials 
furnished by Willis by the consent of Hammond as attorney 
and agent for Murray. Willis assigned all the lien he had 
against the property to Hooper, which was just none at all, 
for the reasons before stated. There was no error in setting 
the judgment aside on the statement of facts disclosed in 
the record. 

Let the judgment of the court below be affirmed. 
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Eaton vs. Freeman. 


James W. Earon, plaintiff in error, vs. Joun A. Freeman, 
defendant in error. 


. Mesne profits are not recoverable in ejectment, without some evi- 
dence of amount, etc. 

. When the plaintiff in ejectment proves that he let the defendant into 
possession under a written contract for the exchange of lands, the 
terms of the contract, and some breach thereof, must appear before a 
recovery can be had in the action. 

3. Attestation by two witnesses, one of whom is a justice of the peace 
of another state, will not, without further probate, prepare a deed 
for record in this state, so as to render it admissible in evidence as a 
recorded deed, whether tendered as color of title, or for any other 
purpose. 


New Trial. Evidence. Deeds. Registry. Notice. Be- 
fore Judge Kippoo. Terrell Superior Court. May Term, 
1876. 


Freeman brought complaint against Eaton for lot of land 


273, in the third district of originally Lee, now Terrell, 
county. The defendant pleaded the general issue, and title 
by prescription. 

The evidence showed that the defendant acquired posses- 
sion of the lot in controversy under a written contract for 
the exchange of certain real estate, entered into between 
him and the plaintiff. The latter claimed that he was enti- 
tled to recover because the deferidant had not complied with 
the terms and conditions of such exchange. The written 
contract was not produced, nor was its absence accounted 
for. 

In support of his second plea, as color of title, the de- 
fendant relied upon the record copies of two deeds, the first 
executed by John C. Fleetwood to Eliza Sperling, in Put- 
nam county, on June Ist, 1845, before one witness and a 
justice of the peace, and recorded February 27th, 1868; the 
second, executed by said Eliza Sperling to defendant, in 
Pike county, in the state of Alabama, on June 10th, 1866, 
before one witness and a justice of the peace, and recorded 
on the same, day as was the first. There was no evidence of 
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the execution of either deed except that drawn from the 
fact of being attested by a justice of the peace, and the 
registry thereof. The absence of the originals was accounted 
for. The court admitted the first and excluded the second. 

There was no evidence introduced upon the subject of 
mesne profits. 

The jury found for the plaintiff the land in dispute and 
$800.00 for rent. The defendant moved for a new trial 
upon the grounds, among others, that the verdict was con- 
trary to law and the evidence, and because the court exclu- 
ded the record copy of the deed from Sperling to defendant, 
offered as color of title. The motion was overruled and the 
defendant excepted. 


Gurrry & Sanpers; A. Hoop, for plaintiff in error. 
Parks & Parks; D. A. Vason, for defendant. 
Biecktey, Judge. 


1. Where the verdict is for the premises in dispute, and 
a large amount for mesne profits, and there is no evidence 
in the record on the subject of mesne profits, the verdict, 
as a whole, is without sufficient evidence to support it. 

2. Where the plaintiff's evidence shows that the defend- 
ant acquired possession of the premises under a written 
contract between the parties for an exchange of lands, the 
contract ought to be produced or accounted for. Its terms, 
and a failure by defendant to comply with them, ought to 
appear. 

3. A deed executed in another state and attested by two 
witnesses, one of whom purports to be a justice of the 
peace, is not prepared for record without further authenti- 
cation; and though recorded, it is not admissible in evidence, 
even as color of title, without proof of execution. Code, 
$2706; 9 Ga. 440; 20 7b. 312. 

Judgment reversed. 
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The County Commissioners of Houston County vs. Culler, clerk. 


Tue County Commissioners or Houston County, plaintiffs 
in error, vs. D. H. Cutter, clerk, defendant in error. 


Under the local law of Houston county, no bill for extra costs or extra 
services in transcribing and indexing the dockets of the superior 
court, or for a venire, can be lawfully claimed by the clerk of said 
court, until the same has been passed upon and approved by the county 
commissioners; therefore, the superior court cannot, by mandamus, 
compel the county treasurer to pay such costs until they have been 
approved by said commissioners. 


Costs. County Matters. Before Judge Hit. Houston 
Superior Court. December Term, 1876. 


Reported in the opinion. 


Warren & Grice, by brief, for plaintiffs in error. 


| C. C. Duncan, by brief, for defendant. 


Jackson, Judge. 


Culler, as clerk of the superior court, transcribed and in- 
dexed the dockets of the superior courts from May, 1875, 
to May, 1876, for which he charged $50.00, and $3.00 for a 
venire. These items were for extra services, not embraced 
in the regular costs of the clerk. They were referred by 
the judge to Mr. Miller, an attorney of the court, to audit 
and pass upon; the auditor approved them among other 
items; the judge ordered them paid; the county commis- 
sioners refused to pay these two items; whereupon the 
superior court granted a mandamus absolute to compel 
them to pay. The commissioners excepted, and the ques- 
tion is, should the mandamus have been made absolute to 
compel the payment of these two items? 

We think that the local act of 1875, enacted for Houston 
county, controls the case. The second section of that act is 
in these words: “That no extra pay shall hereafter be 
allowed or paid to any county officers, sheriff or clerk, or 
any other officers of said county, for any extra services they 
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may render as such officers, unless allowed by the county 
commissioners of the county of Houston, upon due proof 
of the services performed, and the value of them.” 

These charges were made after this act—2d March, 1875— 
and were not allowed by the commissioners of the county 
of Houston upon proof of their performance and value. 
It is clear, therefore, that the court was wrong, if the legis- 
lature had the right to pass the law. The legislature had 
that right, we think, and the judgment must be wrong, 
and is reversed. See acts of 1875, page 286. 

Judgment reversed. 


Coteman & Newsome, plaintiffs in error, vs. Rosr Ryan, 
defendant in error. 


1. The settlement of a pending suit between plaintiff and defendant, 
without the knowledge or consent of the counsel for the former, 
whose fees were to be a certain proportion of the recovery, cannot 
defeat the right of such counsel to prosecute such suit to a termina- 
tion, in order to fix and recover their fees. 

. The value of the services performed by the counsel was irrelevant. 

. At the trial had upon an application for a homestead by the plaintiff, 
one of the defendants said that he would bankrupt the plaintiff. 
Subsequently they recovered a judgment, and, having made affida- 
vit that the debt was for purchase money, had their execution levied 
on a stock of goods, most of which had been set apart as exempt. 
The plaintiff claimed, and upon the trial of the issue thus formed, 
but a very small portion of the property levied on was found 
subject. Upon the trial of an action brought by the plaintiff for 
damages, it was not error in the court to charge that if the jury be- 
lieved the conduct of the defendants was malicious, and done for 
the purpose of breaking up the business of plaintiff, they might 
find vindictive damages. 


Attorney and Client. Contracts. Evidence. Damages. 
Before Judge Hitt. Bibb Superior Court. April Term, 
1876. 


The following, taken in connection with the decision, 
sufficiently reports this case; 
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On the trial, the following facts appeared from the evi- 
dence: Mrs. Ryan kept asmall store in Macon. She applied 
for exemption of personalty, and had set apart a lot of goods 
in her store. At the trial had upon the application, New- 
some, whose firm was a creditor of Mrs. Ryan, was present ; 
he seemed excited, and said that he “would bankrupt her.” 
A witness for the plaintiff swore that Newsome used pro- 
fane language. This he denies. Coleman & Newsome ob- 
tained judgment against Mrs. Ryan, made affidavit that the 
debt was for purchase money, and had an execution levied 
on her stock of goods. She interposed claim, and on the 
trial all except a small portion of the goods were found not 
subject, and returned to her. They were kept out of her 
possession about one month. The evidence was conflicting 
as to the amount of damage resulting therefrom; she, on 
the one hand, testified that her business was broken up 
completely, and one of the defendants, on the other, testi- 
fying that the damage was only slight. 

The jury found for the plaintiff $300.00 damages, $200.00 
of which they found satisfied by the settlement set out in 
the decision, and the remaining $100.00 for the use of 
counsel of plaintiff. 

Defendants moved for a new trial, on the following, among 
other, grounds: 

1. Because the court charged, in substance, that if plain- 
tiffs counsel had acquired a lien under $1989 of the Code, 
and afterwards plaintiff and defendant entered into a settle- 
ment of the case, without the knowledge or consent of such 
counsel, they would be entitled to prosecute the case, have 
the amount of damages fixed, and obtain judgment for such 
proportion thereof as they might prove plaintiff contracted 
to give them. 

2. Because the court refused to allow Whittle, the origi- 
nal attorney of plaintiff, to testify, on cross-examination, 
that he performed no other services than filing a declaration 
and making out one set of interrogatories. 

3. Because the court charged, in substance, that the jury 
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might find vindictive damages, if they believed that the con- 
duct of Coleman & Newsome was malicious, and for the 
purpose of breaking up plaintiffs business. 

The motion was overruled, and defendants excepted. 


R. F. Lyon; R. K. Hines; J. T. Nisper, for plaintiffs in 
error. 


Wasuineton Dessau; A. P. Wurrtte, for defendant. 


Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that on the 3d of September, 1874, Rose Ryan brought 
an action of trespass against Coleman & Newsome, to re- 
cover damages for levying certain fi. fas. on a stock of 
goods in her possession, which had been set apart as a home- 
stead exemption. The attorneys for the plaintiff in the 


case were Messrs. Whittle & Dessau. The defendants were 
personally served with a copy of the writ on the 22d of 
September, 1874. The plaintiff removed to the state of 
South Carolina, and after her removal, without the knowl- 
edge or consent of her attorneys, made a settlement of her 
case with the defendants on the 31st of August, 1875, and 
directed the clerk of the superior court of Bibb county, in 
writing, to dismiss it at plaintiff’s cost, which, for some rea- 
son not apparent, the clerk failed to do. When the attor- 
neys for Mrs. Ryan were informed of the settlement of the 
case, they notified the defendants that it had been made 
without their consent, and they would not be bound by 
it, so far as their fees were concerned, which they claimed 
to be $100.00, and that they would prosecute the case to 
obtain their fees, which was done, and on the trial thereof, 
the jury, under the charge of the court, found the follow- 
ing verdict: “We, the jury, find for the plaintiff three 
hundred dollars damages, two hundred dollars of which we 
find satisfied by settlement between plaintiff and defendant, 
and one hundred dollars of which we find for use of plain- 
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tiff’s counsel.” The defendants made a motion for a new 
trial on various grounds therein set forth, which was over- 
ruled by the court, and the defendants excepted. 

1. 2. The contract made by the plaintiff with her attor- 
neys to bring the suit against the defendants, as appears 
from the evidence in the record, was that they were to have 
one-third of the recovery. The main controlling question 
in the case is as to the proper construction to be given to 
the act of 1873, as embraced in the 1989th section of the 
Code. That section declares that “attorneys at law shall 
have a lien upon suits, judgments, and decrees for money, 
and no person shall be at liberty to satisfy said suit, judg- 
ment, or decree until the lien, or claim of the attorney for 
his fees, is fully satisfied, and attorneys at law shall have 
the same right and power over said suits, judgments, and 
decrees, to enforce their liens, as their clients had, or may 
have, for the amount due thereon to them.” According to 
the construction which we gave to this section of the Code 
in the case of Twiggs et al. vs. Chambers, 56 Ga. Rep. 279, 
the attorneys of the plaintiff had the legal right to prose- 
cute the suit in the name of the plaintiff against the defend- 
ants for the recovery of the fee agreed to be paid to them 
by the plaintiff, and such appears to us to have been the 
intention of the general assembly, though we doubt the 
policy of the law which compels parties to litigate in court 
after they have agreed to settle their differences, for the 
benefit of their attorneys, in recovering uncertain, specula- 
tive damages, after offering to pay the attorneys what their 
services were reasonably worth up to the time of the settle- 
ment of the case, but it is not our business to make the law, 
and therefore we find no error in the charge of the court in 
relation to this branch of the case, or in ruling out the evi- 
dence of Whittle as to what services were rendered in the 
case, over and above the filing of the writ. 

3. There is evidence in the record to authorize the charge 
of the court as to vindictive damages, and the question of 
damages being one for the jury under the evidence, this 
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court will not interfere to disturb the verdict when there is 

sufficient evidence to support it. In view of the facts of 

this case, as disclosed in the record before us, we find no 

error in overruling the defendant’s motion for a new trial. 
Let the judgment of the court below be affirmed. 


Rosert J. Lieurroor, plaintiff in error, vs. Tae PLanters’ 
Banxtne Company et a/., defendants in error. 


1. Suit here against the debtor, and attachment in another state against 
his property, may proceed at the same time for the same debt. 

2. Third persons, as creditors of the creditor, may also proceed here by 
bill against both the creditor and debtor, seize the cause of action as 
a part of the creditor’s assets, and have it collected by a receiver. 
These complications furnish no reason for granting an injunction at 
the debtor’s instance, though he allege that he is not indebted but has 
a good defense. 


Injunction. Debtor and Creditor. Before Judge Hut. 
Bibb County. At Chambers. February 13th, 1877. 


Adams & Bazemore e¢ ai., filed their bill against the 
Planters’ Banking Company, alleging that they were credi- 
tors of said defendant; that defendant was insolvent, had 
ceased to transact business, was wasting its assets, preferring 
creditors, and creating liens on its property to the exclusion 
of complainants ; that certain stockholders had not paid up 
in full their subscriptions, but had given notes for the same. 
They prayed that such stockholders might be made parties 
defendant, ete.; also, that an injunction issue restraining 
the Planters’ Banking Company from the sale, collection or 
other disposition of its assets; that a receiver be appointed 
to take charge of such assets; that the stockholders in said 
defendant, who have not paid up in full, be required to set- 
tle the balance due on their subscriptions, ete. 

Lightfoot was made a party defendant as a stockholder who 
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had not paid up in full. His answer, in the nature of a cross- 
bill, presented, in brief, the following facts: In March, 1876, 
the Planters’ Banking Company commenced suit against him 
by attachment for the balance claimed to be due on his stock 
subscription in the state of Missouri, and had the same levied 
upon a large and valuable tract of land owned by defendant. 
This action is still pending. In April, 1876, the same plaint- 
iff instituted suit against defendant on the same cause of 
action, in the superior court of Bibb county. Having been 
made a party defendant to this bill, there are three suits for 
the same cause of action now pending against him. He has 
already been compelled to pay out large sums of money in 
the preparation of the defense of the two suits aforesaid, and 
it is grossly unjust and inequitable that he should be thus 
harrassed, and put to such great and unnecessary expense. 
The suit in Missouri, and that brought in Bibb, are both 
ready for trial, and a judgment may be taken in either case 
at any time, and a levy made. Unless such actions are en- 
joined, defendant may be placed in the position of having 
three judgments against him for the same cause of action at 
the same time. Prays the writ of injunction accordingly. 

Defendant does not admit that he owes any amount to 
the Planters’ Banking Company, but prays that he be allowed 
to file his pleas in this court, and that he be allowed the same 
matters of defense against the complainants as he now has 
against said Planters’ Banking Company. 

The injunction was denied, and defendant excepted. 


Bacon & Rurnerrorp, for plaintiff in error. 


Lyon & Nisset, for defendants in error. 


Buiecxtey, Judge. 


A creditor may proceed, at the same time, on the same 
cause of action, with a suit against his debtor here, and an 
attachment against his debtor’s property in another state. 
3 Kelly, 215. Nor will either proceeding be enjoined, at 
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the instance of the debtor, because persons who claim to be 
creditors of the creditor have now a bill pending in chancery 
against the creditor, to which the debtor has been made a 
party, though the object of the bill be to seize all the assets 
of the creditor and have them collected in, and a receiver 
has been appointed to that end, and though the debtor, in 
his application for injunction, allege that he is really not in- 
debted but has a good defense. If the actions at law pro- 
ceed, they will be prosecuted by the receiver, or for his 
benefit. He has title to the cause of action, or sole author- 
ity to collect. 
Judgment affirmed. 


R. R. Woops, plaintiff in error, vs. Jounson & Smrru, de- 
fendants in error. 


The mode of bringing the defendant in court in the county court is 
the same as in a justice court, and if the summons does not have 
appended to it a copy of the note or account sued on, it is amenda- 
ble, and the case should not be dismissed, especially after appeal to 
the superior court. 


Process. Amendment. County Courts. Before Judge 
Pate. Pulaski Superior Court. November Term, 1876. 


Reported in the opinion. 
R. F. Lyon; Joun H. Marrmy, for plaintiff in error. 


Jacos Watson, by brief, for defendants. 


Jackson, Judge. 


In this case Johnson & Smith sued Woods in the county 
court, and an appeal was taken to the superior court. 
Woods moved to dismiss the case because the summons did 
not have annexed to it a copy of the accountsued on. The 
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court refused to dismiss it, and the defendant excepted. 

The Code declares that suits in the county courts should 
begin by summons as in justice courts, and in justice courts 
there is no provision of law that the copy of bill of partic- 
ulars be attached to the summons. It is the better practice 
to do so; but it certainly would be amendable, to say the 
least, and the case should not have been dismissed. The 
defendant could have demanded the account if he wanted 
it, before pleading, and we cannot see how he is hurt. See 
Code, §$284, 285, 4139 et seq. 

Judgment affirmed. 


Auten Taytor, plaintiff in error, vs. Howarp VanEpps, 
solicitor general, defendant in error. 


Larceny from the house was one of the felonies reduced to misdemea- 
nors by the act of March, 1866, and since that act the solicitor general 
is entitled to the same costs, in case of conviction, as before. 


Criminal Law. Costs. Before Judge Crark. City Court 
of Atlanta. September Term, 1876. 


Reported in the decision. 

Tuomas Fintey, for plaintiff in error. 

Howarp VaAnEpps, solicitor general, for defendant. 
Warner, Chief Justice. 


This was an accusation against the defendant in the city 
court of Atlanta, of the offense of “larceny from the house,” 
in which he was accused of privately stealing, in the store- 
house of Philip Trimble, one umbrella, the property of the 
prosecutor, of the value of three dollars. On his trial for 

10 
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the offense, the defendant was found guilty, and the only 
question made and decided in the court below was, whether 
the offense, of which the defendant was accused, was a re- 
duced felony by the act of March, 1866, so as to entitle the 
solicitor to charge $30.00 as costs, as provided by the 1646th 
and 1650th sections of the Code. The court held that the 
offense was a reduced felony under the act of 1866, and that 
the solicitor was entitled to $30.00 costs, whereupon the 
defendant excepted. We find no error in the ruling of the 
court under the law as it now stands. 
Let the judgment of the court below be affirmed. 


Witt H. Visaer, plaintiff in error, vs. Joun D. McKet- 
LAR et al., defendants in error. 


. After full opportunity, and even a request from the court, to sug- 
gest questions of fact for submission to the jury, counsel complain- 
ing of the verdict or decree because some were omitted, ought at 
least to explain why they were not suggested in due time. 

. Assignment of error is too general, which complains that issues 
were not submitted to the jury nor covered by the decree, but not 
specifying what issues, and they not being elsewhere specified, either 
in the bill of exceptions or the record. 


Equity. Practice in the Superior Court. Practice in the 
Supreme Court. Before Judge Hitt. Bibb Superior Court. 
April Term, 1876. 


It is only necessary to state that this case was tried under 
the provisions of the act of February 23d, 1876, complain- 
ants having demanded that only issues of fact should be 
submitted to the jury. The only assignment of error in 
the bill of exceptions is as follows: “that said court erred 
in not submitting such facts to the jury as covered the 
issues made by the pleadings and proofs in the case, and in 
not covering the same issues by the decree rendered in said 
ease.” The issues not submitted and not covered are not set 
forth, either in the bill of exceptions, or in the record. 
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The presiding judge states, in a note to the bill of excep- 
tions, that after the evidence was closed, he requested coun- 
sel on each side, to submit to the court in writing, such 
issues as each desired to have submitted to the jury; that 
this was done, and such issues are embodied in the bill of 
exceptions, together with such as the case suggested to the 
court; that no issue thus presented was objected to by op- 
posing counsel, or rejected by the court. 


Por, Hatt & Lorton, for plaintiff in error. 


Lanrer & Anperson, Hin & Harris; Rurnerrorp & 
Ruruerrorp, for defendants. 


Biecktey, Judge. 


1. When, in trying an equity cause under the act of Feb- 
ruary 23d, 1876, the judge, after inviting counsel to suggest 
questions, submits to the jury all that are suggested, 
and all that occur to his own mind, a party whose counsel 
had a full and fair opportunity to point out any omitted 
issues of fact, but failed to do so, cannot complain, after 
the trial is concluded, that omissions were made—certainly 
not without giving some reasons why attention was not 
called to the omissions in time to have them supplied. 

2. When the only assignment of error is, “that the court 
erred in not submitting such facts to the jury as covered 
the issues made by the pleadings and proofs in the case, and 
in not covering the same issues by the decree rendered,” 
and the issues not submitted and not covered are nowhere 
specified, either in the bill of exceptions or the record, the 
assignment is not sufficiently specific. Code, §4251. 

Judgment affirmed. 





SUPREME COURT OF GEORGIA. 


Hallett, Seaver & Burbank vs. Blain & Harris ef al. 


Hatuert, Seaver & Borsank, plaintiffs in error, vs. Bian 
& Harris et al., defendants in error. 


. When a case from the justice court is brought by certiorari to the 
superior court, and the errors complained of are questions of law, 
the superior court should make a final decision thereon without send- 


ing the case back. 

. Where the answer of the garnishee admitted the possession of notes 
belonging to the defendant, but did not admit that he had any of de- 
fendant’s money in his possession, and the justice court awarded 
judgment against the defendant and the garnishee personally, the 
superior court should have finally decided the case by ordering the 
judgment against the defendant to stand, and setting aside the judg- 
ment against the garnishee personally, and ordering the notes to be 
brought into the superior court, and proceedings to be had thereon, 
as directed in section 3305 of the Code. 


Certiorart. Garnishment. Practice in the Superior Court. 
Before Judge Harris. Glynn Superior Court. May Term, 
1876. 


Hallett, Seaver & Burbank brought three suits in a justice 
court against Blain & Harris, on promissory notes aggregat- 
ing $260.00, principal. Garnishments were sued out and 
served on D. T. Dunn. He admitted in his answer that he 
had in his hands for collection two promissory notes belong- 
ing to defendants, each for $900.00, principal, but one re- 
duced by a credit of $500.00. The defendants were in default. 
The justice rendered judgment against the defendants, and 
against the garnishee personally for principal, interest 
and costs, and particularly against the notes. Defendants 
moved to set aside the judgment. The motion was over- 
ruled, and defendants carried the cases to the superior court 
by certiorari, consolidating them in the petition. 

The other facts will be found in the opinion. 


Smon Hrren, by Z. D. Harrison, for plaintiffs in error. 
GoopyEar & Harris, by brief, for defendants. 


Jackson, Judge. 


Dunn, the garnishee, answered that he had two notes be- 
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longing to defendants for collection for their creditors, on 
one of which five hundred dollars had been credited, each 
note being originally for $900.00. Whereupon the justice 
of the peace gave judgment against the defendants, Blain & 
Harris, and against Dunn, the garnishee, personally, and 
particularly against the two notes. 

1. When this case was here before—56 Ga., 525—it ap- 
pearing that no issue of fact was involved which required it 
to be sent back to the justice court, we reversed the judg- 
ment which sent it back to be again tried in the justice 
court, and directed the superior court to make a final decision 
in that court as required by the statute. Code, §4067. But 
we did not direct how it should be finally decided by the 
superior court, as perhaps it would have been well to have 
done. On its return, the superior court reversed the whole 
judgment of the justice of the peace, the result of which, 
We suppose, must be to annul and vacate the entire judg- 
ment of the justice court, both against the principals and 
the garnishee, and in respect to the notes. To this last judg- 
ment the plaintiff excepted, and we are constrained again to 
reverse the judgment. 

2. Certainly the judgment against the defendants, Blain 
& Harris, was right. They owed plaintiffs on notes on which 
they were sued and served, and at the regular time the court 
gave judgment against them as is usual in justice courts, 
marking or writing judgment for principal, interest and 
costs, opposite the notes which showed the amount. But 
the judgment against the garnishee was wrong. He did not 
answer that he owed defendants a cent, and his answer, if 
false, could have been traversed—45 Ga., 369. He did answer 
that he had two notes of theirs for collection, and the justice 
of the peace should have ordered those notes delivered up, 
and have proceeded with them as provided in section 3305 of 
the Code, but he had no right to enter judgment against 
the garnishee, or the notes, in the way he did. When the 
case came to the superior court, therefore, that court, as 
there was no issue of fact to try, no plea to the notes sued 
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on, and no traverse to the garnishee’s answer, should have 
finally decided the case by ordering the judgment against the 
defendants to stand, and requiring the garnishee to bring in 
and deliver up to the superior court the notes, to be placed 
in the hands of the sheriff, and then proceed with their sale 
as directed in section 3305 of the Code, under such order as 
the court should make. Thus the garnishee will be relieved 
of liability, and the plaintiffs will make their money out of 
these notes, unless their proceeds should be claimed by some 
prior and superior lien than that acquired by the garnishment. 
Judgment reversed. 


Bensamin F, Carr, plaintiff in error, vs. Capers Dickson, 
administrator, defendant in error. 


. The continuance was properly refused, as the defendant did not 
state that the witness was not absent by his permission, directly or 
indirectly, or that he expected to be able to procure his testimony 
at the next term of the court, or that the application was not made 


for delay, ete. 

. Where the defense was that the note sued on was given by mistake, 
but the plea did not allege how the mistake occurred, evidence, in 
general terms, that the note was given by mistake, that the consid- 
eration thereof was settled and paid off before it was made and 
delivered, was properly excluded. 


Continuance. Mistake. Evidence. Before Judge Wriaur. 
Rockdale Superior Court. October Term, 1876. 


Capers Dickson, as administrator of David Dickson, de- 
ceased, brought complaint against Benjamin F. Carr, on a 
note dated September 2d, 1872, payable one day after date, 
to F. W. Sims & Co., or bearer, for $133.00, with interest 
from the Ist of the preceding November. The defendant 
pleaded the general issue, and that there had been a final 
settlement of all transactions with F. W. Sims & Company, 
which ineluded this action. 
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When the case was called for trial the defendant moved 
to continue on account of the absence of the witness, W. 
T. Owens, who had been subpcenaed, and who lived in the 
county, by whom he expected to prove that the considera- 
tion upon which said debt was based was a guano note 
signed by said witness’ father, which had been paid by him, 
witness, and that the note sued on was signed by mistake. 

The motion was overruled, and the defendant excepted. 

The plaintiff introduced the note sued on and closed. 
He was then introduced as witness for the defendant, and 
testified that he knew nothing about the matter of his own 
knowledge; that he understood that his father, the intestate, 
was the agent of Sims & Company for the sale of guano; 
that he found the note among his father’s effects after his 
death. 

The following memorandum of account was introduced : 


$133 00 

Neither who this memorandum was introduced by, nor 
the object of its introduction, appears. 

The defendant proposed to testify that the note was given 
by mistake; that the consideration of the same was settled 
and paid off before the note sued on was given; that it was 
given for the amount of a note on John A. Owens. 

This evidence was excluded, and the defendant excepted. 

The jury found for the plaintiff. The defendant moved 
for a new trial because the court erred in overruling the 
motion for a continuance, and in rejecting the aforesaid tes- 
timony. 

The new trial was refused, and defendant excepted. 


A. ©. McCata, for plaintiff in error. 


No appearance for defendant. 
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The plaintiff sued the defendant on a promissory note 
for the sum of $133.00, payable to F. W. Sims & Company or 
bearer, dated 2d September, 1872, and due one day after 
date. On the trial of the case, the jury found a verdict for 
the plaintiff for the full amount of the note, with interest 
thereon. The defendant made a motion for a new trial on 
the several grounds contained therein, which was overruled 
by the court, and the defendant excepted. 

1. There was no error in overruling the defendant’s mo- 
tion for a continuance of the case on the showing made 
therefor on account of the absence of the witness Owens, 
inasmuch as the defendant did not state that the witness was 
not absent by his permission, directly or indirectly, or that 
he expected to be able to procure the testimony of the wit- 
ness at the next term of the court, or that the application 
for continuance was not made for the purpose of delay, etc., 
as required by the 3522d section of the Code. 

2. There was no error in rejecting the evidence offered 
by the defendant, even if the agent with whom it was insisted 
the contract was made, had not been dead. All that the 
defendant. proposed to prove was, in general terms, that the 
note was given by mistake, that the consideration for the 
same was settled and paid off before the note was given, 
and that it was given for the amount of a note on John A. 
Owens. The defendant's plea did not allege how the mis- 
take occurred in giving the note, nor did the evidence offered 
show it; neither did the evidence offered show to whom 
the consideration of the note was settled and paid off be- 
fore it was given, certainly not to the plaintiff or his in- 
testate, or that either of them had any knowledge thereof, 
or that it was given for the amount of a note on John A. 
Owens. 

Let the judgment of the court below be affirmed. 
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Exizaseru G. Epwarps, administratrix, plaintiff in error, vs. 
Avsert B. Ross, administrator, defendant in error. 


. The absence or non-residence of a debtor who never resided here, is 
no reply to the: statute of limitations. 

. Where the limitation act of March, 1869, would otherwise apply, the 
bar is not prevented by the non-residence and lunacy of the debtor, 
and his being under a non-resident committee, at the passage of the 
act, and until he died in 1871, administration having been granted 
here on his estate almost three years before the action was brought. 
The bar attached, at farthest, after one year nine months and fifteen 

days from the grant of administration. 

3. This is not a ‘‘ renewed case,” but a first and independent suit, though 
brought against the administrator within six months after the dis- 
missal of a void attachment, issued in 1869 against his intestate’s 
committee, to which, while it was pending, and within less than four 
months after he obtained his letters, the administrator was made a 
party by consent. A void thing is not a ‘“‘suit” or ‘‘case” within 
the meaning of section 2932 of the Code. 


Statute of Limitations. Administrators and Executors. 
Renewal. Before Judge Hitt. Bibb Superior Court. 
April Term, 1876. 


Elizabeth G. Edwards, as administratrix upon the estate 
of James C. Edwards, deceased, brought assumpsit against 
Albert B. Ross, as administrator upon the estate of Thomas 
Taylor, deceased, for $11,328.25, with interest from January 
Ist, 1863. Her declaration made, in brief, the following 
case : 

Edwards was a general land agent residing in Macon, and 
having his business office there. In May, 1857, he entered 
into a written contract with Taylor, then temporarily in 
Macon, containing no specified place of performance, to 
effect the sale of certain lands, upon which he was to receive 
a commission of ten per cent. on all sales which he should 
make at or over certain stipulated prices. After much labor, 
in the year 1860, he effected the sale of said lands, at prices 
not below the amounts stipulated, his commissions upon 
which amounted to the sum above mentioned. Edwards was 
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not only empowered by said contract to sell the undivided 
interest of Taylor, but also the interest of the joint owners 
with him, by reason of which he became entitled to an ad- 
ditional $5,267.50. 

At the time the contract was made (May, 1857,) and 
when the injury was sustained (November, 1860,) by Taylor’s 
refusal to comply with his contract, he resided in the state 
of New York, and continued to reside there until his death 
in April, 1871, and never revisited in Georgia after August, 
1860. He was, in the state of New York, in the year 1866 
or 1867, legally declared a lunatic and a committee put over 
him, and so remained until his death. The defendant be- 
came his administrator in Georgia on October 9th, 1871, 
whereby plaintiff says the cause of action did not accrue 
until twelve months after that date. In April, 1861, war 
was formally declared between the sections, New York be- 
ing on one side and Georgia on the other. The statute of 
limitations was suspended from November 30th, 1860, until 
July 18th, 1868. 

On December 29th, 1869, plaintiff commenced suit by 
attachment, on this cause of action, against Philetus H. 
Holt as commissioner over Thomas Taylor, a lunatic. At 
October term, 1871, of Bibb superior court, Albert B. Ross, 
as administrator, was made a party defendant by consent. 
A demurrer was filed to this attachment which was sustained, 
and the judgment of the superior court affirmed by the su- 
preme court on April 14th, 1874, on the ground that there 
was no law in Georgia authorizing such a proceeding, either 
against a non-resident lunatic or his non-resident committee. 
This judgment was made the judgment of Bibb superior 
court on May 11th, 1874, and this suit was filed on October 
6th, of the same year. 


The declaration was, by amendment, made thus full in 
order that the defense of the statute of limitations might be 
presented by demurrer. Such demurrer was sustained, and 
the plaintiff excepted. 
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J. & J.C. Rurnerrorp; C. B. Wooren, for plaintiff in error. 
Por & Hatt, for defendant. 
Buecktey, Judge. 


1. In the limitation laws of Georgia, there is no saving in 
favor of a creditor because of the absence or non-residence 
of his debtor, if the debtor never resided here—15 Gza., 1; 
32 Tb., 253; 54 7b., 126. 

2. The fact that at the passage of the act of March 16th, 
1869, the debtor was both a non-resident and lunatic (having 
over him a committee who was also a non-resident,) and so 
continued until his death in April, 1871, did not obviate the 
bar of the statute to an action brought, October 6th, 1874, 
against his administrator, upon a contract made in 1857 
which became due in November, 1860, administration hav- 
ing been granted in this state to a resident thereof on the 
9th of October, 1871. Even if the bar did not attach in the 
lifetime of the debtor, suit was not commenced against his 
administrator within due time—50 Ga., 382; 54 Jb., 500; 
55 Ib., 35. 

3. The bar was not prevented by the pendency of a wholly 
void attachment, sued out in December, 1869, declaration 
filed thereon in May, 1870, the administrator made a party 
defendant, by consent, in January, 1872, and the proceeding 
terminated by dismissal within six months prior to the com- 
mencement of the present action. Said attachment having 
been adjudged to be void, (52 Ga., 24,) cannot be treated as 
a “suit” or “case ” within the true meaning of section 2932 
of the Code; and, consequently, the present action, though 
brought within six months after the attachment was disposed 
of, is not a “renewed case,” but a first and independent suit 
—46 Ga., 126; 50 Zb., 262. Compare 22 Ga., 359. 

Judgment affirmed. 
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Brpneco F. Wrieut, plaintiff in error, vs. James M. Ware 
et al., defendants in error. 


1. A note payable to two creditors jointly, may be paid by paying 
either, and when paid to either, a mortgage to secure its payment is 
extinguished. 

. This principle is applicable to the case of two joint mortgagees to 
whom a mortgage is given, on its face to secure the payment of a 
note due one day after date, given them jointly by the mortgagor, 
though the consideration of said note was the fact that the two joint 
mortgagees had stood the security of the mortgagor for money bor- 
rowed from a third person, and the real object of the mortgage was 
to secure them from loss from such suretyship, no allegation being 
made of any mistake in the note or mortgage, or prayer for its rec- 
tification, and the mortgaged property having been sold to a pur- 
chaser who, though he knew of the mortgage, paid one of the joint 
mortgagees, with the consent of the mortgagor, the full value of 
the land, with the understanding that the mortgage was extinguished, 
and no allegation or proof of fraud being made against the pur- 
chaser. Strict law is with such purchaser, and his equity is superior 
to that of the other joint mortgagee, who might have fully protected 
himself by taking a several note and mortgage, and thus not have 
put it in the power of his joint creditor to extinguish the joint 
mortgage. 


Promissory Notes. Contracts. Payment. Mortgage. 
Before Judge Unperwoop. Polk Superior Court. August 
Term, 1876. 


Reported in the opinion. 
E. N. Broytes, for plaintiff in error. 
Warren Akin & Son, for defendants. 


Jackson, Judge. 


This was a bill filed by the plaintiff in error, Wright, to 
require Ware to make him titles to a certain tract of land, 
and to enjoin, perpetually, Ware and Lyon from enforcing 
a certain mortgage against said land. 

The facts were substantially these: Rowe borrowed, in 
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1858, money from one Shorter, and Lyon and Ware were 
his securities. Rowe gave them his note for the sum of 
twenty-three hundred dollars, due one day after date, and 
secured this note by a mortgage on the said tract of land. 
The land was sold at sheriff’s sale, subject to this mortgage. 
Ware bought it for $10.00, but no money was paid or deed 
made by the sheriff. In 1863, Rowe and Ware sold the land 
to Wright, the complainant, for $5,000.00, and Ware gave 
Wright his bond for titles. When it was bought by Wright, 
the understanding was that the mortgage was to be satisfied 
out of the money he paid Ware, one of the mortgagees in 
the joint mortgage. Afterwards Lyon and Ware foreclosed 
the mortgage and levied it upon the land, and this bill was 
brought by Wright to enjoin them from selling the land he 
had thus bought from one of them, Ware, and to compel 
Ware to carry out his bond and execute the title to him, 
Wright. 

The jury found for Wright under the charge of the 
court, and the injunction was made perpetual, and Ware 
directed to make the title to Wright. 

A motion was made for a new trial before Judge Under- 
wood, Judge Buchanan having presided on the trial before 
the jury. Judge Underwood granted it, and this is the 
error complained of. 

It will be seen at a glance, that so far as Ware is concerned, 
he ought not to be allowed to enforce this mortgage; for 
he sold the land and got the money. Lyon is the man, 
however, who complains that he was the co-surety of Ware, 
and that he got none of the money, and that the debt to 
Shorter is not wholly extinguished, and that he may yet 
have the balance of it to pay, and that he ought to be 
allowed to use the mortgage to save himself harmless—he 
having given his note and security to Shorter therefor, and 
it would take $800.00 or $1,000.00 to save him harmless. 

The question, therefore, resolves itself into this: Does 
the payment of a mortgage debt to one of two mortgagees 
—the mortgage and note being joint—extinguish the mort- 
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gage, and prevent the other mortgagee from enforcing it to 
save him harmless from his suretyship, the real purpose 
of the mortgage being to secure the two securities as secu- 
rities ? 

The general principle is that a payment to one of two 
joint creditors does extinguish the joint debt. 2 Chitty on 
Contracts, 1132, note D; 3 Johnson, 68; 15 Johnson, 478. 
This principle seems to be based upon the idea that such 
joint creditors are mutual agents of each other, in the nature 
of partners pro hac vice—mutual agents about that debt. 
Hence our own Code declares that payment to a “ partner 
interested in the money, shall be good”—Code, §2864— 
after declaring that payment to an agent is good, in the same 
section. These two parties, Ware and Lyon, were both in- 
terested in this note and mortgage. The note was due one 
day after date. Rowe could have paid it at any time, and 
relieved his land. Wright did pay it to Ware, one of the 
payees, or joint creditors, of Rowe, for Rowe, and at his 
instance and request. Were these two men joint creditors 
of. Rowe? We think so. It is true that they were sureties 
for him to Shorter; but to get them to be sureties, Rowe 
saw fit to make them a note due, and to secure it by 
mortgage. He, by that act, became their debtor. The 
consideration for his promise to pay this note to them, 
was the act of their going security for him; but we 
think that they were not bound to wait until they had paid 
the security debt before they could sue for and collect this 
note. They might have been willing to stand security on 
the express understanding that Rowe should give them the 
note due at once, so that they could protect themselves 
against loss by delays, on the part of their principal, to pay 
Shorter. At all events, they took from Rowe a note due 
to them jointly, and thereby they became his joint credit- 
ors, and he their common debtor. 

It may be observed, too, that no mistake is set up in the 
answer, about this note or mortgage, and no prayer made for 
its rectification, that it be made to speak what the parties 
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meant. On the contrary, they seemed to do just what they 
wished to do, though the purpose was to protect them in 
their joint suretyship. Nor is any fraud alleged or proven 
against Ware and Rowe and Wright in their conduct to- 
wards Lyon. All seemed to think that Shorter would take 
the money Ware got from Wright, and Rowe’s debt to him 
would be thus paid, and the joint suretyship terminate sat- 
isfactorily to everybody. There was some evidence, too, 
that Lyon was committed about the sale, but he said that he 
agreed to it only on condition that the suretyship should be 
at an end. 

We conclude, on the whole, that strict legal principle ap- 
plied to the facts developed here, makes Lyon responsible 
for what Ware did about this joint business, and when we 
consider the equities between the parties here, certainly 
Wright, who bought fairly and paid fully for this land, 
stands as high or higher than Lyon. It is true that he knew 
of this mortgage; but he bought expressly on condition that 
it be paid off, and he paid Ware, the joint creditor with Lyon, 
the money to pay Shorter. If, by Shorter’s refusal to take 
the Confederate currency, or otherwise, the Shorter debt was 
not paid, who ought to bear the loss, Wright, the purchaser, 
who dealt with Rowe in possession of the land, and Ware, 
one of the joint owners of the note and mortgage, or the 
other joint owner, Lyon, who could easily have protected him- 
self by paying the debt and holding the mortgage, or 
by making the note and mortgage several and not joint ‘ 
We think that the stronger and better equity, under the 
facts is with the purchaser, Wright. At any rate, equity 
follows the law in any doubtful matter, and the law is with 
Wright, as we think, in this case. There can be no doubt 
that when this note was paid—the note given by Rowe to 
Lyon and Ware—the mortgage was also extinguished. 27 
Ga, 347—350. 

Though Ware did not have perfect title—no deed having 
been made to him—yet he was obliged to make the best 
title he could, and the decree to make him do so was right. 
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Rowe could not object, and did not, and does not, object, 
though a party when the decree was made. 49 Ga. 622. 

The case is rather a close one, but the foregoing is the 
best view we are able to take of it. We concur with Judge 
Buchanan, who tried the case, and differ with Judge Under- 
wood, who granted the new trial, and as the legal principles 
control the case, we reverse the judgment granting the new 
trial, and direct that the verdict stand, and that the court 
decree accordingly. Of course, we decide nothing as to’ 
the right of Lyon to go upon his principal, Rowe, or upon 
his co-surety, for contribution, if he shall lose by having to 
pay Shorter. All we decide is, that the note given by 
Rowe to the two is paid, and by its payment the mortgage 
is extinguished. 

Judgment reversed. 


Watrter A. Beastey, plaintiff in error, vs. Exzior C. Bow- 
DEN, defendant in error. 


1. Where the execution is amended after the levy, the levy falls. 

2. A decree upon a bill in equity filed by a married woman who died 
pending the litigation, her husband, as administrator, being made a 
party in her stead, directed that the defendant to said bill ‘‘ have 
$400.00 as his compensation for improvements put by him on said land, 
which said amount is herein decreed to be a charge on said land, to 
be enforced by ji. fa. to be issued by the clerk of this court.” An 
execution issued requiring the sheriff, of the land described in the 
bill, as the property of the husband, to make the sum of $400.00, 
with interest and costs, which the defendant recovered against the 
husband, etc. Subsequently this fi. fa. was amended so as to 
recite that the $400.00 was recovered against the husband as admin- 
istrator of his wife. 

Held, that it would be difficult to hold that the execution, as it was 
originally issued, was authorized by the decree, and especially as it 
was amended. 


Levy and Sale. Amendment. Decree. Execution. Be- 
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fore Judge Barrierr. Greene Superior Court. September 
Term, 1876. 


Report unnecessary. 


W. H. Branon; W. W. Lumpxix; Joun C. Resp, by 


brief, for plaintiff in error. 
J. A. Brtturs; C. Hearn, for defendant. 
Warner, Chief Justice. 


This was a claim case, on the trial of which the jury 
found the property subject to the fi. fa. levied thereon. 
The claimant made a motion for a new trial on the ground 
that the court erred in overruling the claimant’s motion to 
dismiss the plaintiff's levy on the land, because the fi. fa. 
had been amended since the making of the levy thereon, 
and on various other grounds set forth in the motion, which 
was overruled by the court, and the claimant excepted. 

1. The ji. fa. as it was originally issued, and at the time 
it was levied, commanded the sheriff to levy it on the land 
specified therein as the property of Jonathan D. Durham, 
to make the sum of $400.00, which had been recovered in 
favor of the plaintiff in the superior court of Greene 
county, against the defendant, Jonathan D. Durham. The 7. 
Ja. was amended so as to read, which the said plaintiff lately in 
our superior court of said county, recovered against the said 
Jonathan D. Durham, “Jonathan D. Durham, as adminis- 
trator of Eliza Ann Durham.” This amendment of the 
ji. fa. after the levy, was a good ground for the dismissal 
thereof. Code §3495; Walliams, executor, vs. Atwood, de- 
cided at July term, 1876, not yet reported. 

Besides, from an inspection of the decree offered in evi- 
dence by the plaintiff in fi. fa., it would be difficult to hold 
that the ji. fa. levied on the land, was authorized by that 
decree, as it was originally issued, and especially as it was 

11 
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amended. Whether it was or not, the levy fell by the 
amendment made thereafter. The jf. fa. as amended, was 
not the ff. fu. levied on the land. 

Let the judgment of the court below be reversed. 


Ecuots & Company, plaintiffs in error, vs. Frank E. Fiem- 
inc, defendant in error. 


In an action by a discharged employee for the year’s wages, where both 
parties have introduced evidence, the jury should not be charged 
that the plaintiff must show himself without fault. The charge, 
that it was for the jury to determine from the facts proved, whether 
the plaintiff was guilty of such conduct, or neglect of duty, as to 
authorize the defendants to discharge him, was, so far, correct. 


Contracts. Charge of Court. Master and Servant. Be- 
fore Judge Tomexins. Richmond Superior Court. October 
Term, 1876. 


Fleming brought complaint against Echols & Company 
for $1,100.00, for services rendered as book-keeper and ware- 
houseman from September Ist, 1875, to September 1st, 1876. 
The defendants pleaded that the plaintiff voluntarily dis- 
charged himself; also, a tender of the amount due him for 
services to the time of such discharge. 

Counsel on both sides agreed as to the law of the case, 
except that defendants’ attorney insisted that plaintiff had 
to show himself without fault to recover the year’s salary, 
whilst plaintiff's attorney urged that it was a question for 
the jury whether the facts authorized plaintiff's discharge 
or not. Evidence was submitted by both parties, which it 
is admitted was sufficient to sustain the verdict if the law 
applicable thereto was correctly administered. 

Defendants’ attorney asked the court to charge the jury 
that the plaintiff must show himself without fault to entitle 
him to recover a year’s salary, which request the court re- 
fused, and charged the jury that it was for them to deter- 
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mine, from the facts proven, whether the plaintiff, as clerk 
and employee of the defendants, was guilty of such conduct 
or neglect of duty as to authorize defendants to discharge 
him. 

The jury found for the plaintiff the amount sued for, less 
certain credits about which there was no dispute. 

The defendants excepted to the charge as given, and to the 
refusal to charge. 


Frank H. Mitxrr, for plaintiffs in error. 
H. D. D. Twiees, for defendant. 


Breck ey, Judge. 


When the action was by a discharged employee, and was 
brought to recover the stipulated wages for the whole term, 
less partial payments, the court properly refused to charge 
the jury that the plaintiff “ must show himself without fault.” 


Even if his freedom from fault would not be presumed un- 
less the contrary appeared, it would be sufficient for it to 
be inferable from all the evidence taken together, evidence 
having been introduced by both parties—12 Ga., 142. The 
court properly charged, that it was for the jury to determine, 
from the facts proved, whether the plaintiff was guilty of 
such conduct or neglect of duty as to authorize the defen- 
dants to discharge him. If the defendants desired the court 
to add rules of law to guide the jury in discriminating con- 
duct or neglect which would warrant discharge, from that 
which would not, a request should have been made to am- 
plify the charge in that respect. 

Unless the plea, that the plaintiff voluntarily discharged 
himself, means, not that he withdrew of his own accord, but 
that he gave good cause for the defendants to discharge him, 
the case must have been tried on a somewhat different line 
of defense from any that we find in the record. If so, we 
may suppose it was by consent, as most of the law of the 
case was agreed on between counsel. 

Judgment affirmed. 
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Levi Litrentuat, plaintiff in error, vs. AAron CHAMPION 
et al., defendants in error. 






1. If a mortgage, executed prior to June, 1865, be foreclosed prior to 
the first of January, 1870, and be active in trying to condemn some 
of the mortgaged property, it is not barred by the act of 1869, though 
it be not levied upon the particular property in the hands of a pur- 
chaser, and advertised for sale, and the purchaser notified thereof, 
until 1874. 

2. The purchaser of part of the mortgaged property cannot complain 
of any disposition made of other portions thereof prior to the date of 
his purchase, the mortgage having been duly recorded. 

3. The purchaser of property which is incumbered with a mortgage 

lien, who bought the whole title, and not the equity of redemption 

merely, eo nomine, and paid full price for the land, with no deduction 
of price on account of the mortgage, may set up usury in the mortgage, 
though the mortgage had been foreclosed as against the mortgagor, 
and the usurious interest had been paid before his purchase. Not 
being a party to the proceeding to foreclose the mortgage, he is not 
concluded thereby; nor is he concluded by the judgment rendered 
against the mortgagor on an affidavit of illegality. The equitable 
right of the purchaser to set up the usury in defense of his purchase 
in such a case, depends upon the price he actually paid—whethera 
fair and full price, without regard to the mortgage, was paid to the 
mortgagor, or a deduction was made on account of the mortgage— 
especially where the mortgagor and vendor is insolvent and has gone 


into bankruptcy. 





































Mortgage. Statute of Limitations. Usury. Equity. 
Before Judge Tompxins. Chatham Superior Court. May 
Term, 1876. 










Reported in the opinion. 





J. R. Savsey, for plaintiff in error. 


S. Yares Levy, for defendants. 






Jackson, Judge. 






Wm. R. Symons, in 1853, executed a mortgage to Aaron 
Champion of lot twenty-four, in Chatham ward, Savannah, 
to secure the payment of $5,000.00. The debt carried on 
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its face ten per cent. interest, and the mortgage was duly 
recorded. Up to 1863 $5,000.00 of interest had been paid 
on the mortgage, and in 1869 and 1870, twenty-five hun- 
dred dollars more. By the sale of one tenement on the lot 
in 1875, Champion received $2,800.00 more. In 1863 
Champion released another of the tenements on the lot from 
the mortgage, and did not record the release on the mortgage 
record. Afterwards, in the same year, 1863, Symons sold 
the remaining tenement, one-third of the lot, (there were 
three tenements, and equal divisions thereof,) to Kohn, who 
paid full price for it, and knew nothing of the existence of 
the mortgage—having no actual notice thereof, or of the 
release of the one-third—and Lilienthal derived title from 
him, paying also full price and without actual notice—and 
has been himself, and those from whom he claimed, in con- 
tinuous possession since 1863. In 1868 Champion foreclosed 
this mortgage against Symons on two-thirds of this lot for 
the $5,000.00 of principal, and interest since 1863, and_re- 
ceived the said sum of $2,500.00 on the mortgage fi. fa. in 
1869 and 1870, as before mentioned. In 1871 Symons filed 
an affidavit of illegality to the fi. fa., which was decided 
against him. Lilienthal, whose title deed is dated in 1866, 
and who was in possession from that date continuously him- 
self, had no notice of these proceedings, nor of the incum- 
brance and foreclosure upon the third he had bought and 
possessed, until the third he so owned was levied upon in 
1874; whereupon he filed this bill, and on the trial thereof 
the foregoing facts were admitted, as well as the bankruptcy 
of Symons, and the sale of one-third of the lot by the as- 
signee, and the payment, in 1875, of the before mentioned 
$2,800.00, the proceeds of the sale, the said third having de- 
preciated from $4,500.00, its former value, to $2,800.00 at 
the time of assignee’s sale. So that it was admitted that 
the principal and legal interest has been paid, and more than 
paid, on the mortgage. The case was tried upon the fore- 
going admitted facts ; the jury found, and the judge decreed, 
in favor of Champion’s mortgage, authorizing its proceed- 
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ing to make the amount due thereon without any deduction 
for usurious interest ; and to this decree Lilienthal excepted, 
and brought the case before us. 

The questions made are first, that as the mortgage was 
never levied upon Lilienthal’s land until 1874, the limitation 
act of 1869 bars the proceeding; second, that the release of 
one-third of the lot from the incumbranee of the mortgage, 
in August, 1863, discharged the third Lilienthal held title to, 
derived from Kohn’s deed in November, 1863; and, third, 
that Lilienthal, being the purchaser, without actual notice 
of the mortgage, of the whole estate, and not of the equity 
of redemption merely, and he and those under whom he 
claimed having paid full value for the land without any de- 
duction on account of the mortgage, is entitled to set up the 
usurious interest which Symons paid Champion from 1853 
to 1863, it being admitted that no usury had been paid since. 
We proceed to consider these questions in the order named. 

Some points were also made in respect to the laches of 
Champion, but we deem it unnecessary to touch them, as 
the mortgage was not barred by the general limitation act, 
and we hardly think that equity will adopt a shorter period. 
For several years during and after the war, the statute was 
suspended, and, counting those years out, Champion was in 
time, and seems to have been pressing for his money. 

1. We cannot think that the act of 1869 bars the right of 
the mortgagee to enforce the collection of this money out 
of this piece of land. Though the purchaser had no actual 
notice of the mortgage, he took the land subject to its in- 
cumbrance, because it was recorded and he had constructive 
notice thereof. It was foreclosed in 1868 against this land, 
and though he was no party to the proceeding of foreclosure, 
yet it was properly brought against Symons, the mortgagor ; 
money was paid upon the fi. fa. by Symons, in 1869 and 
1870; the 7. fa. was levied on the whole two-thirds in 1871, 
and the morgagee was active in enforcing his lien upon the 
land mortgaged. Even as late as 1875 he pressed out of the 
assignee of Symons the proceeds of the sale of the other 
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third, and received $2,800.00 thereon. We do not think 
that the mere fact that Lilienthal had no notice of the fore- 
closure, or of the levy of 1871, and of Symons’ illegality, will 
make the act of 1869 applicable as a bar; nor will the fact 
that he was only notified in 1874 of the levy on his third, 
and that then, and not till then, the 7. fa. was levied upon 
his third as a separate piece of property. It is true that the 
mortgage must have been foreclosed before the first of Jan- 
uary, 1870, to prevent the bar of the limitation act of 1869 
—54 Ga., 462,—but it does not follow that the ji. fa., after 
foreclosure, must be levied before that date even upon lands 
in the hands of a purchaser before the foreclosure. It was 
the business of the purchaser to watch the records, and he 
bought subject to the recorded mortgage. In Wéelliams & 
Company vs. Terrell, 54 Ga., 462, it was held, it is true, 
that a purchaser could defend, when his purchase was levied 
on, by showing that the mortgage was barred by the act of 
1869, at the time it was foreclosed, although the mortgagor 


did not make the point when the proceeding to foreclose 
was tried; but it was not pretended that the 7. fa. must 
have been levied before January, 1870, and that the mortgagee 
was barred if it was not. We think there can be nothing 
solid in this defense. 


2. Nor do we think that the release of one-third of the 
lot, which was made before Kohn’s purchase, could, or ought 
to, effect Lilienthal, who bought in 1866, and held under 
Kohn. Certainly he can have no higher equity than Kohn, 
and Kohn, we think, bought too late to complain of the re- 
lease Champion had previously made. The cases in Ist 
Johnson, Ch. 425,and 19th Pick., 238, cited by plaintiff in 
error, will be found to have been based upon a release made 
by the mortgagee after the purchaser had bought. He was 
then interested in the property mortgaged, and what was 
done with it concerned him; before his purchase he had no 
interest and could not, we think, be affected by the prior 
release. 


3. It remains to consider the third ground on which com- 
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plainant relies, and that is the fact that this mortgagee has 
received more than his principal and legal interest on this 
mortgage from Symons, the mortgagor, and that it is in- 
equitable and unconscientious for him to collect the remain- 
ing debt apparently due—which is all usury—out of this 
purchaser’s land, who bought for full price the whole title, 
and without actual notice of the mortgage. 

This fact makes this legal question: Can the purchaser of 
the whole estate, paying full value therefor, plead usury, 
which the mortgagor neglected to plead when the mortgage 
was foreclosed ¢ 

First, is he bound by the judgment of foreclosure? This 
court has held that the judgment of foreclosure does not 
conclude the purchaser. In Williams vs. Terrell, 54 Ga., 
463, the cases are all reviewed, and the judgment is dis- 
tinctly pronounced that the purchaser is not concluded. 
Certainly upon principle it would seem that he ought not 
to be, unless he was made a party, or bought after the fore- 
closure, or at least had some notice of the proceeding to 
foreclose; nothing of the kind is pretended in this case. 
See, also, 55 Ga., 208, and Code, $3965, which is conclusive. 

But it is argued that the purchaser here is concluded by 
the illegality, which was tried in 1871. We cannot see in 
what way. He was no party, nor do we see how he could 
be made a party. So that not being concluded, the question 
remains: Can he plead the usury ? 

The general rule, unquestionably, is that usury is a per- 
sonal privilege—a personal plea. The party himself can 
plead it, but no stranger can do so. But is this purchaser 
such a stranger that he cannot plead it? Numerous author- 
ities have been cited by the plaintiff in error to show that 
he can plead the usury, and it will be found that they sus- 
tain the point—8 Paige, 639; 9 7b., 137; 10 7b.,583; 4 Pe- 
ters, 221; 32 Mo., 142; 1 Stockton, N.J.,807; 3 Edwards, 
Ch. 195; 4 Comstock, 225; 1 M’d, Ch. 127-141. 

It is true that there are other cases, perhaps, on a different 
line, but most of them are where there is actual notice of 
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the mortgage, or the equity of redemption, eo nomine, is 
alone purchased. 

But we think that our own court has, in effect, decided 
the point. In Pope vs. Solomons et al., 36 Ga., 541, on the 
545th page, Judge Warner goes into the doctrine fully, and 
the court ruled that a creditor is not such a stranger that he 
cannot set up the usury. It is true that in 48 G@a., 55, it is 
held that a creditor cannot enjoin another creditor, both 
being judgment creditors, from enforcing his fi. fa. on ac- 
count of his having taken usury; but the ruling is there 
distinctly confined to judgments at law, and mortgage judg- 
ments are excepted from the operation of the rule. It is 
not easy to see the distinction in principle, it is true, but it 
seems to be put upon the Code 

In Scofield vs. McNaught, 52 Ga., 69, the principle in 36 
Ga., 541, was reasserted and enforced, and though Judge 
Tripre dissented, he did so upon the ground that when the 
purchaser bought the land a deduction was made on account 
of the usury in the price which was paid, and Chief Justice 
Warner, who delivered the opinion of the majority, seems 
only to have differed as to the fact, for he says: “If the 
value of the property transferred by Gardner to Scofield, 
under the contract between them, was of sufficient value at 
that time, in good money, to have covered the amount then 
due for it, ¢ncluding the usury, then Scofield has no equity 
which would entitle him to be relieved against the usury ; 
for * * * then Scofield has not been hurt.” 

So in the case at bar, if Symons let Kohn or Lilienthal 
have this land at a less price on account of this mortgage, 
including the usury, Lilienthal has not been hurt; but the 
fact is, that Lilienthal had actually no notice of mortgage, 
or usury, and paid for the land full value; therefore he has 
been hurt. See also, 4 Ga. 221; 37 Ga. 364-381; 56 Ga. 
671. 

The principle, then, seems to be established by our own 
adjudications, that a party interested in the matter about 
which the usury might have been pleaded by the contracting 
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party, may, in certain cases, be subrogated to the right of 
the contracting party, and himself may set up the usury 
when his interests are attacked, if they spring out of the 
contract tainted with usury. 

We think that the sound principle applicable to such 
cases, is this: wherever it would be inequitable for the con- 
tracting party, in his dealing with others, not to plead the 
usury, the other with whom he deals may himself plead it. 
It is the personal privilege of the contracting party to pay 
usury or plead usury; and it is equitable for him to do 
either so long as he thereby shall injure or hurt nobody else. 
He may pay any amount of usury and refuse to plead, or neg- 
lect to plead it, if he chooses so to do; and no stranger, not 
hurt by it, can interfere, either to compel him to plead, or if 
he refuse and fail, to take his shoes and plead in his stead. 

But if he be insolvent, and has gone into bankruptcy and 
sold property for full value to another, and warranted the 
title thereto, ought he to be permitted to set himself up as 
so extremely just and honest that he will not plead usury 
as to his creditor, when by so doing he could protect his 
purchaser and make good his warranty? If his creditor 
has been, as in this case, overpaid by some $1,400.00, both 
principal and lawful interest, and has thereby got more than 
the law would allow by several thousand dollars—for he for- 
feited all the interest at the date of the execution of this 
mortgage—shall the debtor be so generous as to allow him 
to retain it all, and at the same time be so unjust to the 
purchaser as to allow him to collect still more out of the 
purchaser’s property, for which he got full value, and which 
full value perhaps helped to pay some of the very money 
which already had overpaid the creditor? We think that 
such conduct would be very inequitable on the part of the 
vendor, and that in such a case the purchaser ought, in 
equity and good conscience, to be allowed to do what equity 
and good conscience ought to have prompted his vendor to 
do; that is, to file the plea of usury, set up this defence, and 
protect his purchase. And we cannot see any want of equit- 
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able dealing in the matter to the mortgage creditor. He has 
got more than the law gave him, much more, if the mort- 
gagor had defended by the plea of usury; and he was saved 
only by the failure of the mortgagor to put in a personal 
plea—to exercise a personal privilege, which he could do 
so far as he alone was concerned; but which he ought not 
to do to give one man more than the law strictly admin- 
istered authorized, at the expense of another man, who was 
insisting only on his legal rights. To enforce such a prin- 
ciple would be to annul the fundamental equitable maxim, 
that a man must be just before he can be generous; he must 
make good his debt before he can give away his property, 
or which is the same thing, his chose in action. 

It is scarcely necessary to add that this is no proceeding 
to recover usury back by suit after it has been paid; but it 
is a defense to this mortgage fi. fa., to prevent its collect- 
ing more money than is due on it. As long as that instru- 
ment, tainted with usury, is being enforced, usury paid on 
it at any time may be purged out of it, if not purged be- 
fore; and while the last usury paid on it was in 1863, and 
none has been paid on it since Lilienthal’s or Kohn’s pur- 
chase, yet the paper has never been purged of the taint— 
there has never been any settlement or novation, or other 
attempt to purge it, and this purchaser, under the view we 
take of the law, may now have that done so far as to pro- 
tect his purchase, which the mortgagor, his vendor, ought 
to have done for him. 

The judgment is reversed on the ground that the court 
erred in ruling that the purchaser, under the facts disclosed 
in this record, could not set up the usury paid on the mort- 
gage. 

Judgment reversed. 
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Jackson Mrronett, plaintiff in error, vs. Rome Smoons, 
defendant in error. 


Where a petition for certiorari was sanctioned and filed, but the clerk 
failed to issue the writ returnable to the next superior court, there 
was no error in passing an order at the next term that the clerk issue 
such writ, and that it be served as the law directs. 


Certiorari. Practice in the Superior Court. Before 
Judge Wright. Dougherty Superior Court. October Term, 
1876. 


Reported in the decision. 

Warren & Hosss, for plaintiff in error. 
W. T. Jones, for defendant. 

Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
cease, that the plaintiff in certiorari presented his petition 
therefor to the judge of the superior court, which was 
sanctioned by him on the 30th of June, 1876, and the writ 
of certiorari ordered to be issued ; that the petition was then 
filed in the clerk’s office on the 5th of July, 1876, but the 
clerk failed to issue the writ of certiorari returnable to the 
next term of the court. Atthe next term, the court ordered 
the clerk to issue the writ of certiorari in terms of the law, 
and to be served as the law directs. To this order of the 
court the defendant in certiorari excepted. 

We find no error in the order of the court on the state- 
ment of facts contained in the record. 

Let the judgment of the court below be affirmed. 
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Tue Mississrppr Centra Rarroap Company, plaintiff in 
error, vs. Henry B. Piant, defendant in error. 


. Affidavit for attachment need not disclose that the defendant is a 
corporation, though such be the fact. Residence beyond this state 
implies that the debtor is not a domestic corporation. 

. Declaration in attachment, which counts upon a promissory note, is 
not amendable by adding a count on a judgment recovered in an- 
other state upon the same note, after the declaration here was filed. 
The judgment is a new and distinct cause of action. 

. Whether, notwithstanding the general doctrine of merger, recovery 
may still be had, in the attachment suit, on the note itself—Quaere ? 


Attachment. Corporations. Amendment. Before Judge 
Tompkins. Richmond Superior Court. October Term, 
1876. 


On March 14th, 1876, Plant sued out an attachment 
against the Mississippi Central Railroad Company for $20,- 


000.00, which was levied upon two hundred and thirty-seven 
shares of stock in the Southern Express Company. The 
suit was based on a promissory note for $32,000.00, dated 
May 2d, 1866, payable to the order of Plant, president of 
the Southern Express Company, and signed “For the Mis- 
sissippi Central Railroad Company, W. F. Mason, treasurer.” 
In the declaration which was filed, the plaintiff alleged that 
the note was admitted to be due on February 5th, 1876, and 
payment promised in writing. When the case came on to 
be heard, defendant moved to dismiss the attachment upon 
the ground that the affidavit upon which it issued did not 
allege that the Mississippi Central Railroad Company was a 
corporation, nor under what law, if any, it was incorporated. 
The motion was overruled and defendant excepted. 

The defendant then pleaded as follows: 

Ist. Statute of limitations. 

2d. Former judgment in favor of plaintiff against de- 
fendant, upon same cause of action, in the United States 
court for the northern district of Mississippi, which was 
rendered since the commencement of this suit. 
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Plaintiff moved to amend his declaration by adding a 
count on the aforesaid judgment. To this defendant ob- 
jected on the ground that the taking of said judgment was 
a bar to the further prosecution of the case on the note, and 
that the amendment proposed was a new and distinct cause 
of action. The court allowed the amendment, and the de- 
fendant excepted. 

Under this ruling, defendant conceded that plaintiff was 
entitled to a verdict. A verdict was taken, and judgment 
rendered accordingly. 

The defendant assigns error upon each of the aforesaid 
grounds of exception. 


J. C. C. Brack, for plaintiff in error. 
Frank H. Mitte, by brief, for defendant. 
Biecktey, Judge. 


1. Though the debtor be a corporation, the affidavit in 
attachment need not describe it as a corporation, (55 Ga. 
672,) nor allege where or by what authority it was incorpor- 
ated, residence beyond the limits of this state being alleged 
according to the Code, §§3264, 3265. 

2. When the declaration in attachment is on a promissory 
note, the plaintiff cannot amend by adding a count on a 
judgment rendered on the same note in another state, after 
the attachment here was sued out and the declaration filed. 
The judgment is a new and distinct cause of action. 3 
Kelly 426; Code, $3480. 

3. Whether, notwithstanding the general doctrine of 
merger, and notwithstanding the plea of the statute of lim- 
itations, the plaintiff can recover upon his declaration as it 
stood prior to the allowance of the amendment, was not 
decided by the court below, and, therefore, is not decided 
by this court. 

Judgment reversed. 
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Dennis F. Hammonp, plaintiff in error, vs. T. A. Poote ef 
al., defendants in error. 


Whilst a mandamus nisi may be issued in vacation, it must be returned 
and acted upon in term, notwithstanding the act of 1877, that act 
having reference alone to the mode of bringing up mandamus cases 
to this court, and not altering the law in regard to the return, hear- 
ing and decision upon the mandamus absolute. 


Mandamus. Practice in the Superior Court. Before 
Judge Prerrtes. Fulton County. At Chambers. March 
3d, 1877. 


Reported in the opinion. 


D. F. & W. R. Hammonp; P. L. Mynarrt, for plaintiff in 


error. 
Horxiss & Gienn; Hoxe Smrrn, for defendants. 
Jackson, Judge. 


The court below granted a mandamus absolute in vaca- 
cation in this ease, but afterwards revoked the order as im- 
providently granted. The single question is, whether the 
court had the legal authority to pass the order for a mandamus 
absolute in vacation. The Code denies the jurisdiction of 
the court to make the mandamus absolute in vacation. 
Code, $3201. 

The act of 1877 only provides how the judgment of the 
superior court may be brought to this court. It enables the 
party aggrieved to bring the judgment granting or refusing 
the application nész, or refusing or granting the mandamus 
absolute, to this court at once, like injunction cases; but it 
does not alter the rules for the return, hearing, and de- 
cision of the mandamus in the court below. Any other 
construction of the act of 1877 would deprive the parties 
of the right to try issues of fact in the last resort before a 
jury, which is contrary to the policy of our law, and the 
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practice of the courts in this state. The act of 1877 may 
stand as a valid and good law for expediting the ultimate 
decision of cases by this court, without annihilating the great 
right of the parties to have the jury pass upon the facts in 
the last resort, and a construction which will harmonize its 
provisions with this right, and yet give them complete effect, 
is the wiser and better construction of the act, and, we doubt 
not, that such construction accords with the intention of the 
general assembly, as it does with the sense and spirit of 
the law. 
Judgment affirmed. 


A. Jack Davis, plaintiff in error, vs. Toe Srare or Gror- 
et, defendant in error. 


1. The refusal of a new trial on the ground that the court overruled a 
demurrer and motion to quash an indictment, will not be reversed 
where the record does not show affirmatively that such demurrer and 
motion were made on arraignment, before pleading to the indict- 
ment, where the facts upon which such motion and demurrer were 
predicated, would not have authorized the arrest of the judgment. 

2. That the defendant was acquitted on a former trial for fornication 
and adultery with the mother of the alleged bastard, is not a good 
plea of autrefois acquit to an indictment for bastardy. 

3. A copy of the affidavit and warrant under which the defendant was 
arrested, established before the magistrate who took the affidavit and 
issued the warrant, the original having been lost, is admissible upon 
the trial for bastardy. The magistrate had jurisdiction to establish 
the copy. 

4. That defendant has a bastard child, which is likely to become charge- 
able to the county, and refuses to give bond for its maintenance, is 
sufficient to warrant a conviction for bastardy in the superior court 
of that county, irrespective of the place where it was begotten or 
born. 

5. Where the defendant is charged to be the father of two bastard chil- 
dren, and is convicted upon that indictment, he can be punished 
as prescribed in $4564 of the Code. Whilst it would have been the 
better practice to have indicted him for two distinct offenses, and 
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punished him, upon conviction, for each offense separately, yet the 
fact that he was charged with but one offense, in being the father of 
two bastard children, is no ground of acquittal. 

6. The mother of the bastard child may make the affidavit necessary 
to authorize the warrant for the arrest of the putative father. 


Criminal Law. Bastardy. Practice in the Supreme Court. 
Practice in the Superior Court. Evidence. Jurisdiction. 
Before Judge Crarx. Webster Superior Court. Septem- 
ber Term, 1876. 


Davis was indicted for bastardy; and on the trial was 
found guilty. He moved for a new trial on the following, 
among other, grounds: 

1. Because the court overruled defendant’s demurrer to 
the indictment and motion to quash it. [Neither the de- 
murrer, nor the order overruling it, appears in the record ; 
nor does it appear that said demurrer and motion were made 


before pleading to the indictment.—R. | 


2. Because the court, on demurrer, struck the defendant’s 
plea of autrefors acquit, in which he alleged that, upon an 
indictment for fornication and adultery with the mother of 
the alleged bastards, he had been acquitted. 


3. Because the court allowed to be introduced in evidence, 
over defendant’s objection, a copy of the warrant issued 
against him in this case, with the indorsement of its execu- 
tion by the sheriff, and of defendant’s commitment by the 
justice of the peace on failure to give bond for the main- 
tenance of the children which were found to be his. This 
copy was established by the justice in lieu of the lost orig- 
inal. Defendant objected to its admission on two grounds: 
1. That the justice had no jurisdiction to establish such 
copy. 2. Because it did not appear that any warrant had 
been issued to compel the mother to disclose the father of 
the children. 

4. Because the court erred in overruling defendant’s mo- 
tion to quash the indictment, made after the state’s evidence 

12 
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had closed, on the ground that no jurisdiction was shown as 
to either or both of the children. 

The motion was overruled, and defendant excepted. 

The other facts will be found in the decision. 







Gurerry & Son; J. H. Guerry, for plaintiff in error. 






C. F. Crisp, solicitor general, for the state. 








Warner, Chief Justice. 





The defendant was indicted for the offense of “ bastardy,” 
in the county of Webster, and upon his trial therefor, was 
found guilty. The defendant made a motion for a new 
trial on various grounds, which were overruled by the court, 
and the defendant excepted. The defendant was charged in 
the indictment with being the father of two bastard chil- 
dren, one born, and the other to be born, on the oath of 
Margaret Haney, the mother, the one already chargeable, 
and the other likely to be chargeable, to the county of 
Webster, and that the defendant was arrested by a warrant 
issued by a justice of the peace, and brought before him, 
and required to give bond and security for the maintenance 
and education of said bastard children in terms of the law, 
which the said defendant then and there refused to do. 

1. It appears from the record and bill of exceptions, that 
the defendant demurred to the indictment, and moved the 
court to quash the same, which was overruled. Whether 
the demurrer and motion to quash the indictment were 
made on the arraignment of the defendant and before plead- 
ing to the same, is not affirmatively shown by the record, 
and the objections to the indictment would not have been 
good in arrest of judgment, even if the same would have 
been good by way of special demurrer, on arraignment of 
the defendant. 

2. The demurrer to the plea of autrefois acquit, offered in 
evidence by the defendant, was properly sustained by the 
court, inasmuch as that plea showed that the defendant had 
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only been acquitted of the offense of adultery and fornica- 
tion with Margaret Haney, whereas the offense charged in 
the present indictment, is the refusal of the defendant to 
give bond and security for the maintenance of his alleged 
bastard children, as required of him by law. 

3. There was no error in admitting in evidence the copy 
affidavit and warrant established before the justice, he hav- 
ing had the authority to establish the same in lieu of the 
lost originals. Code, §3989. 

4. The evidence shows that one of the children was be- 
gotten in Webster county and born in Terrell county, and 
that the other child was begotten in Terrell county and born 
in Webster county. The evidence further shows, that the 
domicil of the mother of the bastard children was in Web- 
ster county, and that the defendant removed her about from 
one place to another to prevent exposure, he being a mar- 
ried man, with a family of children. The question in the case 
was, not where the children were begotten, nor where they 
were born, but the question was, were the children bastards 
and likely to become chargeable to Webster county, and was 
the defendant the father of them, and did he refuse to give 
bond and security for their maintenance and support, as 
required by law, in the county of Webster, when legally 
required to do so? There was no error in the charge of the 
court as to the question of jurisdiction. 

5. The defendant might have been indicted separately as — 
the father of each bastard child, and punished for each sep- 
arate offense, and we think that would have been the better 
course; but he was indicted for the offense of bastardy, and 
charged with being the father of two bastard children and 
refusing to give bond and security for their maintenance 
and support, and if, upon the trial, he had been found guilty 
of being the father of only one of the children, he might 
have been punished as provided by the 4564th section of 
the Code, and as he was found guilty of being the father of 
both, he can only be punished in the same manner as if he 
had been found to have been the father of one only, for the 
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reason that he was charged with but one offense, to-wit : 
bastardy, as being the father of two bastard children, and re- 
fusing to give bond and security to maintain and support 
them. The defendant having refused to give bond and se- 
curity for the maintenance and support of both children, 
if he was the father of either, he might have been found 
guilty of the offense of bastardy under the statute, and if he 
was the father of both, or either, as the jury found that he 
was, then he was also guilty of the offense of bastardy under 
the statute, and there was no substantial error in the charge 
of the court of which the defendant has any right to com- 
plain. If the defendant was the father of one, or two bas- 
tard children, likely to become chargeable to the county of 
Webster, and he refused to give bond and security for the 
maintenance and support of them, or either of them, when 
legally required to do so, then he was guilty of the offense 
of bastardy. 

6. In the case of Walker vs. The State, 5 Ga. Rep., 491, the 
affidavit for the warrant was made before the justice by the 
mother of the bastard child against the putative father, and 
such has been the uniform practice in this state, so far as we 
know or believe, that is to say, to allow the mother of the 
bastard child voluntarily to go before the justice of the peace 
and disclose on oath who is the father of her bastard child, 
likely to become chargeable to the county, and for him to 
issue his warrant for the arrest of the putative father upon 
that information, as was done in the case now before us. 
Although there may have been some errors and irregulari- 
ties on the trial of the case, yet, under the evidence, and the 
substantial requirements of the law applicable thereto, the 
verdict is right and ought not to be disturbed, and as the 
presiding judge, before whom the case was tried, was satis- 
fied with it, so are we. 

Let the judgment of the court below be affirmed. 


Buiecktey, Judge, concurred dubitante. 





ATLANTA, JANUARY TERM, 1877. 175 


Kimball vs. Nicol & Davidson. 


Hawnnipar I. Koweatt, plaintiff in error, vs. Nicon & Da- 
vipson, defendants in error. 


In attachment, not until after there has been rendered such final judg- 
ment as the law provides for, is it too late to appear and plead. A 
general judgment against the defendant in personam, where only a 
special judgment against the property was authorized, is not abso- 
lutely final, and does not exclude subsequent appearance and the 
filing of a plea of discharge in bankruptcy. The plaintiff cannot, 
by amending the judgment while the plea is in, avoid having it tried 
and disposed of. An ex parte order for such amendment should be 
set aside on motion. 


Attachment. Judgments. Pleadings. Practice in the 
Superior Court. Before Judge Perrtes. Fulton Superior 
Court. April Adjourned Term, 1876. 


On January 2d, 1872, Nicol & Davidson commenced suit 
by attachment against Kimball. A declaration was filed at 
the April term, 1872, and at the next succeeding term, on 


October 26th, 1872, a general judgment was rendered by 
the court in favor of the plaintiffs against defendant. On 
June 8th, 1876, during a regular term, the defendant ap- 
peared and filed a plea, under oath, of a discharge in bank- 
ruptey. Afterwards, on the same day, in the absence of 
defendant’s attorney, plaintiffs moved for the following 
order: 

“In this case, on application of plaintiffs, it is ordered 
that the judgment be so amended as to be levied only of 
the goods and chattels, lands and tenements, levied upon by 
the attachment. This June 8th, 1876.” 

The order was granted. Before it was spread upon the 
minutes, defendant moved to set it aside upon the ground 
that, in view of the state of the case and the pleadings, it 
was improper, and the judgment, as amended, was irregular 
and unauthorized by law; that the general judgment was 
void, and not susceptible of amendment. 

The court refused to set aside the order allowing the 
amendment, and to this the defendant excepted. 
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Jno. L. Hopkivs; B. H. Hitt & Son; Canpter & THom- 
son, for plaintiff in error. 


Cottier & Corirer; P. L. Mynart, for defendants. 


Biecktey, Judge. 


In attachment, founded on contract, where there has not 
been notice, replevy, or appearance, to give the court juris- 
diction over the defendant’s person, and the plaintiff has, 
nevertheless, procured the court, without the intervention of 
a jury, to render a general judgment, such judgment is so 
far prima facie void as that the defendant may, at a subse- 
quent term, file.an issuable plea, on oath, to the action, 
without first moving to set the judgment aside. And while 
such plea is undisposed of, the plaintiff cannot ignore the 
appearance and pleading of the defendant, and have the 
judgment changed, by amendment, into a special judgment 
against the property attached. Defendant, by the express 
terms of the Code, section 3310, may appear and make his 
defense at any time before final judgment is rendered 
against him; and so long as a judgment, obtained in his 
absence and without notice to him, is so defective that a 
sale under a fi. fa. conforming to it would be void, (52 Ga. 
389,) it cannot be regarded as absolutely final, though it 
may not be absolutely void for all purposes. 

In the present case, when the plaintiffs in attachment ob- 
tained their original judgment, they were entitled to a judg- 
ment against the property attached. Code, section 3328. 
But they took no judgment against that. They took a 
general judgment against the debtor in personam. This 
judgment was no absolute finality to the attachment pro- 
ceeding. It was a legal non sequitur. The whole logic of 
the record had to be revised, and a different conclusion 
drawn. Before this revision took place, the premises were 
materially changed. The defendant appeared and filed an 
issuable plea on oath. After this had occurred, the plaint- 
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iffs were entitled to a general judgment tn personam, if the 
plea proved to be untrue. If it proved to be true, as it 
simply set up a discharge in bankruptcy, and not under 
circumstances which dissolved the attachment, the plaintiffs 
would be entitled to a judgment for the enforcement of the 
attachment lien-—substantially the same judgment which 
they should have taken at first, to-wit, a judgment against 
the property attached. But the debtor, if he came in time, 
is entitled to have the truth of his plea settled, and to that 
end, is entitled to have the opportunity of proving it true. 
The disposition made of it may be of consequence in an- 
other suit on the same debt, should any such be brought 
against him in the future. Was he too late to appear and 
plead? This is the sole question. Section 3310 of the 
Code holds the case open for appearance and defense until 
tinal judgment is rendered; and section 3328 declares, in 
effect, that the final judgment shall be against the property 
attached, and against that only. Was there such a judg- 
ment before the plea was filed? The record answers, no. 
It was in the nature of a final judgment, but was so far 
from being final, that a sale under an execution conforming 
to it would have been void. 52 Ga.,389. Perhaps, if no 
plea had been filed, it might have been amended and thus 
made final—35 Ga.,207. But a plea was filed, and, as it 
was in time, the plaintiffs could not flank it by making a 
material addition to a record which recited the absence of 
an issuable defense. Can it be believed that a plea of non 
est fuctum, or of payment, could be thus evaded? While 
a plea of discharge in bankruptcy. stands on lower moral 
ground, the plea is, nevertheless, sufficient to raise an issue 
for trial—44 Ga.,161. The case is converted from a pro- 
ceeding 7m rem into a proceeding in personam. Whatever 
judgment shall finally be rendered, will be a judgment be- 
tween party and party, and will bind both parties for all 
time, and in all jurisdictions. If the debtor should not 
make good his plea, the judgment will be the same, in ex- 
tent, as the one originally rendered; if he should make it 
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good, it will be little, if any, different, in extent, from that 
which was sought to be wrought out by the proposed 
amendment. But, in either event, the matter of the plea 
will be disposed of ; and to have it disposed of is the debt- 
or’s right. 

Judgment reversed. 


Usmva & Jones et al., plaintiffs in error, vs. Joun R. Wiper, 
defendant in error. 


. The following descriptive words in a mortgage, ‘‘all the shares of 
stock in the Savannah Dry Dock Company, said entire stock being 
owned by the said M. P. Usina and F. M. Jones, and also all the 
property, real and personal, owned by the said Usina & Jones, and 
used by them in transacting and carrying on the business of said Sa- 
vannah Dry Dock Company, said property consisting of said dry 
dock, located opposite the city of Savannah, on Hutchinson island, 
with all the appurtenances belonging to said dry dock, and all the 
rights, title and interest which they, the said Usina & Jones, have in 
and to the land on which said dry dock is located, being 
more or less,” with the recital that ‘‘said M. P. Usina and F. M. 
Jones are the owners and proprietors of the entire stock in the 
said dry dock company, and of all the property, real and personal, used 
by the said company in the transacting and carrying on of its business,” 
are sufficiently definite and full to mortgage the real estate for the 
purpose of securing the notes described in the mortgage, and to au- 
thorize the foreclosure thereof. 

. The recitals in the mortgage estop the defendants from denying title 
to the property conveyed therein. 

. The consideration of former indebtedness is sufficient to support a 
mortgage to secure such indebtedness in a contest between mortgagor 
and mortgagee. 

. Pleas setting up the foregoing defenses were properly stricken and 
the mortgage properly foreclosed. 


Mortgage. Description. Estoppel. Consideration. Be- 
fore Judge Tompkins. Chatham Superior Court. May 
Term, 1876. 


Wilder instituted proceedings to foreclose a mortgage ex- 
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ecuted by Usina & Jones and the Savannah Dry Dock 
Company, the material portions of which are set forth in the 
first head-note. The defendants showed for cause why said 
mortgage should not be foreclosed, as follows : 

1. That the description of the property in the mortgage 
is too indefinite. 

2. That the mortgage does not embrace any land, because, 
at the time of its execution, the defendants did not have any 
right, title, or interest, in and to the land upon which the 
dry dock mentioned in the rule nzsz and the mortgage, was 
situated. 

3. That the mortgage is without consideration, because it 
was not a part of the consideration by which the defendants 
became indebted upon said promissory notes; that the con- 
tract and consideration upon which said notes were given, 
was made and consummated, and the notes given, long be- 
fore the execution of the said mortgage, and without refer- 
ence to, and without any agreement or understanding as to 
the giving a mortgage to secure them. 

Upon demurrer the aforesaid pleas were stricken, and the 
mortgage ordered foreclosed. To this the defendants ex- 
cepted. 


R. E. Lustze, by A. P. Apams; R. Fatuieant, for plain- 


tiffs in error. 


Jackson, Lawron & Bastncer, for defendant. 


Jackson, Judge. 


With the several pleas of the defendant, which were 
stricken on demurrer, set out in the report of the facts of 
this case, the reasons in law on which our judgment is based 
will be apparent from the syllabus. 

Judgment affirmed. 
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Tue Savannan, SkipaAway AND SEABOARD Rartroap Com- 
PANY, plaintiff in error, vs. A. Bonaup, defendant in error. 


. A railroad company, which fails to run a train according to 
its published schedule, unless prevented by some valid reason, is 
liable to a person sustaining injury from such failure, for the dama- 
ges actually sustained by him as the direct and necessary result 
thereof. 

. There is no sufficient evidence of damage to sustain the verdict. 


Railroads. Damages. Before Judge Tompkins. Chat- 
ham Superior Court. May Term, 1876. 


Reported in the decision. 

Gro. A. Mercer, for plaintiff in error. 
R. R. Ricuarps, for defendant. 
Warner, Chief Justice. 


The plaintiff sued the defendant to recover damages 
which he alleged he had sustained by reason of the defen- 
dant’s failure to run its train on its railroad from the Isle of 
Hope to the city of Savannah, on the 23d of April, 1874, 
in accordance with its previously published schedule. On 
the trial of the case, the jury found a verdict in favor of 
the plaintiff for the sum of $63.75. The defendant made 
a motion for a new trial, on the ground that the verdict was 
contrary to the evidence, and contrary to law, which was 
overruled by the court, and the defendant excepted. 

It appears from the evidence in the record, that the plaintitf 
was a dancing master by profession, that he resided at the Isle 
of Hope, eight miles from Savannah; that he had a class of 
forty-five scholars to whom he gave lessons in the city, at 
seventy-five cents a lesson, that he had purchased a five 
dollar ticket from defendant, which entitled him to go upon 
any of the defendant’s trains from the Isle of Hepe to the 
city of Savannah, was in the habit of going to the city to 
give his dancing lessons, on the train which, according to 
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the defendant’s regular published schedule, left the Isle of 
Hope for the city at 12:53 p.m.; went to the depot to take 
that train on the 23d of April, 1874, but no train started, 
and he was unable to get to the city; no notice of any 
change of this schedule was published; had no notice of 
any change of schedule; saw a newspaper containing notice 
of a special schedule for the celebration at Bethesda on that 
day, but supposed the regular schedule would be continued 
in force as usual on that day, and had no notice that it would 
not. The lesson which he failed to give on the 23d of 
April to his forty-five scholars, at seventy-five cents, amounted 
to $33.75; did give the lesson he lost on the 23d of April 
next week; made no deduction from his bills for the loss of 
said lesson on the 23d, but collected the same amount from 
his pupils as he would have done if he had not lost that 
lesson. The plaintiff also stated that it was his custom to 
give a ball to his pupils at the end of the expiring quarter, 
(which generally netted him a profit,) and that he had made 
all his preparations for it, engaged music, lights, hall, ete., 
for which he was compelled to pay, his expenses for this 
being about $40.00; that on said 23d of April, he was to 
give his pupils the tickets for that ball to sell for him, as 
was his custom, and that owing to his inability to come to 
town by reason of the non-running of the train, he sold 
none of the tickets, and the ball realized nothing, but on 
the contrary, his said expense, amounting to $40.00, was a 
total loss to him. Such is substantially the plaintiffs case. 

1. The defendant was liable to the plaintiff, under the 
law, for such damages as were actually sustained by him as 
the direct and necessary result of the failure of the defen- 
dant to run its train on its road according to its previously 
published schedule, unless prevented by some valid reason, 
which the defendant did not show at the trial. Denton vs. 
The Great Northern Railway Company, 34th English Law 
and Equity Rep. 154. 

2. In our judgment, the evidence in the record does not 
authorize the verdict found by the jury. If the plaintiff 
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lost anything by his failure to give the lesson to his pupils 
on the 23d of April, he has not shown the amount thereof, 
inasmuch as he did not prove how much more it cost him 
to give the lesson afterwards, than it would have cost him 
to have given it on that day. As to the expenses of the 
ball, they were already incurred, and the plaintiff did not 
prove with reasonable certainty, that he could have sold 
tickets to reimburse himself if he had reached the city on 
the 23d. He had made no contracts for the sale of tickets, 
and has not shown who, or how many persons, were ready 
and willing to contract with him for tickets to his contem- 


plated ball. 
Therefore, let the judgment of the court below be re- 


versed. 


Emiry R. Baker e¢ a/., plaintiffs in error, vs. Bottver Sco- 
FIELD, defendant in error. 


. The action of a city council, in granting or refusing a private person 
leave to cut a ditch which proved to be a nuisance, should appear by 
its record. Communications to and from the council are presumed 
to be in writing until the contrary is shown. 

. New trial granted for gross inadequacy of the damages found by the 
jury as compared with the nature and duration of the nuisance, the 
character and value of the property affected by it, and other facts in 


evidence. ‘ 


Municipal Corporations. Evidence. Presumptions. Dam- 
ages. New Trial. Before Judge McCurcuen. Bartow 
Superior Court. July Term, 1876. 


Emily R. Baker and Caleb Tompkins brought case against 
Boliver Scofield for damages caused by the overflow of two 
lots, the property of plaintiffs, such overflow being the re- 
sult of the construction of a ditch by the defendant, by which 
he sought to drain his lands. The damages were laid at 
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$2,500.00. The defendant pleaded not guilty. The jury 
found for the plaintiffs $50.00, with costs of suit. The 
plaintiffs moved for a new trial upon the following, among 
other, grounds: 

1. Because the amount of damages found by the jury is 
inadequate. 

2. Because the court erred in excluding the testimony of 
James D. Wilkerson, to the effect that the defendant en- 
deavored to induce the city council of Cartersville to cut 
the ditch, on Forest street, so as to drain the ponds and lands, 
but the council refused; that he afterwards procured au- 
thority from said council to cut the ditch himself, provided 
he became responsible for all damages that might ensue 
therefrom. 

It was insisted that such evidence was admissible, as it 
was not shown that there was any writing in regard to the 
action of the city council touching the same. 

The evidence showed that the action was commenced on 
June 9th, 1875; that plaintiffs owned two lots adjoining 
each other, on both of which there were houses and out- 
houses; that plaintiffs resided in one and rented the other; 
that the residence lot was worth $2,000.00, and the other 
$1,500.00; that defendant, who owned adjoining lands, for 
the purpose of draining the same, and also a pond on the 
other side of the street, in 1872 or 1873, constructed a ditch 
which terminated at the dividing fence between plaintiffs’ 
and defendant’s land; that this ditch, in wet weather, pre- 
cipitated a large volume of water on plaintiffs’ land, which 
materially injured the residence lot, and rendered valueless 
the other; that the basement of the rented house would be 
filled with water to the depth, sometimes, of six inches; that 
all vegetables and flowers, which were planted, would be de- 
stroyed ; that plaintiffs protested against the construction of 
the ditch at the time it was being dug; that this large volume 
of water was thus diverted from the channels through which 
it would naturally flow. 

The motion was overruled, and the plaintiffs excepted. 
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M. R. Sransett; Dasney & Fovucur, for plaintiffs in error. 


No appearance for defendant. 


Biecktry, Judge. 


1. What was done by a city council, as such, in refusing 
or granting permission to a private person to cut a ditch 
which proved to be a nuisance to the occupants of certain 
lots in the neighborhood, ought to appear by the municipal 
records—see 44 Ga., 529. But what the person may have 
said to the council, orally, as to his wanting leave to cut the 
ditch, or as to his willingness to be responsible for all dam- 
ages that might result from cutting it, and what answers 
may have been made to him orally by members of the coun- 
cil, might be proved by parol. The presumption, however, 
is(until the contrary appears) that communications to and 
from a city council are in writing. It was not error to ex- 
clude the parol evidence offered in this case. 

2. From the nature of the nuisance, the length of time it 
existed, the character and value of the property affected by it, 
and all other facts in evidence, the amount found by the 
jury was grossly inadequate as compensation to the plaintiffs 
for their injury, up to the time of bringing their action. 

Judgment reversed. 


Saran D. Jonss, plaintiff in error, vs. Wiitt1am J. Jonrs 
et al., defendants in error. 


. Where the chancellor refuses to grant an injunction on the bill, an- 
swers and various depositions of witnesses, showing controversy on 
facts, this court will not control his discretion unless it was abused. 

2. The judgment of the court in dismissing the bill, will not be re- 
viewed on a bill of exceptions brought to this court in the summary 
mode provided for bringing here judgments granting or refusing 
injunctions. 

. There is no law which will authorize this court to cut a bill of ex- 
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ceptions into two parts, and try one part at this, and the other at 
another term of this court; the motion to do so must be denied; 
and as it is the right of both sides to have a speedy hearing on the 
injunction when brought to this court, the motion to transfer the 
whole bill of exceptions for return to the next term, must also be 
denied. 


Injunctions. Practice in the Supreme Court. Before 
Judge Bucuanan. Heard Superior Court. March Term, 
1877. 


Reported in the opinion. 

Lavenver Ray; W. H. Dante, for plaintiff in error. 
A. H. Cox; T. H. Wurraxer; B. Oliver, for defendants. 
Jackson, Judge. 


1.2. The refusal of the chancellor to grant an injunction in 
this case, may have been based upon conflicting depositions 
which were before him, and not on the bill alone. That 
refusal is the only judgment which we can review in this 
hill of exceptions, which is brought here under the sum- 
mary mode provided by law on the subject of granting or 
refusing injunctions. This refusal to grant an injunction 
was made in term and during the regular session of the 
superior court, and the court, at the same term and time, 
sustained a demurrer to the bill and dismissed it; this latter 
judgment cannot be now considered, but it must be brought 
up by exceptions and writ of error from the final judgment 
of the court, in the usual and regular mode provided by 
law. The chancellor did not abuse his discretion in refusing 
the injunction, and we have no power to interfere unless 
he did. 

3. In respect to the motion to return the part of the bill 
of exceptions which refers to the demurrer to the next term, 
we have but to say, that we know of no law which will 
allow us to cut a bill of exceptions in two parts, and hear 
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and pronounce judgment upon one part at this term, and 
upon another part at the next term. That practice would 
be very inconvenient and anomalous, and we are unwilling, 
without legislation, to inaugurate it now. The motion 
must be denied. Upon the dismissing the bill we pass no 
judgment, though we confess we cannot see much equity in 
it; upon the refusal to grant the injunction, we affirm the 
judgment. 

We must also refuse the motion to make the whole bill 
of exceptions returnable to the next term. Both sides are 
equally entitled to a speedy trial and decision on the injunc- 
tion part of the bill of exceptions, which is all that is now 
legally before us. 

Judgment affirmed. 


Parrick Erskr¢, plaintiff in error, vs. W. J. Wicars, de- - 
fendant in error. 


1. The fact that the verdict in an action of trover, was written on the 
bail affidavit instead of on the declaration, was not a sufficient ground 
either of arrest of judgment, or of new trial. It was proper for the 
court to direct that the verdict be transferred to the declaration. 

. When the affidavit upon which a mechanic’s lien on personalty was 
foreclosed, failed to state that demand for payment of the debt 
was made on the owner of the property, and payment refused, and 
the member of the firm of mechanics who made such affidavit be- 
came the purchaser, he obtained no title. 


Practice in the Superior Court. Verdict. Liens. Levy 
and Sale. Before Judge Ctarx. Sumter Superior Court. 
April Term, 1876. 


The following, taken in connection with the decision, 
sufficiently reports this case : 

Wiggins brought trover against Erskine, to recover a 
certain cotton gin. Defendant pleaded the general issue. 
At the trial, it appeared that Erskine claimed title to the 





ATLANTA, JANUARY TERM, 1877. 187 


Erskine vs. Wiggins. 





gin by virtue of a purchase at a constable’s sale. This sale 
was made under the foreclosure of a lien in favor of How- 
ard, Phelts & Co., of which firm defendant was a member. 
The affidavit of foreclosure contained substantially the fol- 
lowing allegations: Erskine is a member of the firm of 
Howard, Phelts & Co., ‘and as such makes this affidavit ; 
they are mechanics and machinists in Marion county, Geor- 
gia. Wiggins, of the same county, is indebted to said firm 
in the sum of $40.00 for repairs and work done on a certain 
cotton gin which is still in their possession; “said sum of 
money is now due and unpaid ; demand for payment has been 
made and refused ;” and now, within twelve months from 
the time said work and repairing was done, deponent makes 
this affidavit that an execution may issue. 

The jury found for the plaintiff the sum of $65.00. 

Defendant moved for a new trial on the following, among 
other, grounds : 

1. Because the verdict was written on the bail affidavit 
instead of the declaration; and, not showing the case in 
which, or the term at which, it was rendered, no legal judg- 
ment can be had thereon. The court passed an order al- 
lowing said verdict to be transferred from the affidavit to 
the declaration, and rendered judgment in accordance with 
it. 

2. Because the court charged as follows: “I charge you 
that you have nothing to do with the foreclosure relied 
upon by the defendant; he got no title under that sale.” 

3. Because the verdict was contrary to law, and against 
the weight of the evidence. 

Defendant also made a motion in arrest of judgment, the 
ground of which was the return of the verdict on the affi- 
davit as set forth in the first ground of the motion for new 
trial. 

Both motions were overruled, and defendant excepted. 


Auten Fort; J. R. McCrxskey, for plaintiff in error. 


13 
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Guerrry «& Son, for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the value of a certain described forty-saw cotton 
gin, to which the plaintiff claimed title, in the statutory 
form. On the trial of the case the jury found a verdict for 
the plaintiff for the sum of $65.00 The defendant made a 
motion in arrest of judgment, and for a new trial, on vari- 
ous grounds, both of which motions were overruled by the 
court, and the defendant excepted. 

1. It appears from the record and bill of exceptions, that 
the verdict of the jury was written upon the bail affidavit 
taken in the case, instead of the declaration, and the court 
ordered the verdict to be transferred to the declaration. 
The motion in arrest of judgment because the court ordered 
the verdict to be transferred from the bail affidavit to the 
declaration, was properly overruled. 

2. The evidence shows that the cotton gin was left with 
the defendant to be repaired; that plaintiff insisted he was 
not to pay for the repairing of the gin until he had tested 
its performance by a trial thereof, and refused to do so; the 
defendant foreclosed what he claimed to be a mechanic’s 
lien for the repairs done on the gin, had it levied on and 
sold by a constable, by virtue of his lien fi. fa., and became 
the purchaser of it. The court charged the jury, amongst 
other things, that they had nothing to do with the foreclo- 
sure relied on by the defendant; that he got no title under 
that sale. This charge of the court is assigned as error. 


There was no error in the charge of the court in relation 
to this point in the case, because it is not averred in the 
plaintiff's affidavit foreclosing his lien, as required by the 
1991st section of the Code, that a demand had been made 
on Wiggins, the owner of the gin, for payment of his de 
mand for repairing it, and his refusal to pay. 

On looking through the evidence contained in the record, 
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and the rulings of the court applicable thereto, we find no 
error in overruling the defendant’s motion for a new trial. 
Let the judgment of the court below be affirmed. 


Homer Briackman et al., plaintiffs in error, vs. Toe CenTRAL 
Rartroap AND Bankine Company, defendant in error. 


Stockholders, except when expressly authorized by statute, are not al- 
lowed to plead and defend for the corporation, when the suit is 
against it, and they are not parties on the record. 


Corporations. Stockholders. Pleadings. Before Judge 
Kippoo. Muscogee Superior Court. November Term, 1876. 


Homer Blackman and other stockholders in the Mobile 
and Girard Railroad Company, petitioned the court to be 
allowed to file certain pleas to an action commenced by the 
Central Railroad and Banking Company against said Mobile 
and Girard Railroad Company for $116,953.52. They 
showed that said suit was entirely undefended, and that judg- 
ment would be obtained therein at the present term, unless 
pleas were filed; that William M. Wadley was president of 
the plaintiff and the defendant; that the attorney for the 
plaintiff was one. of the directors of the defendant ; that the 
defendant, as a corporation, will make no defense; that the 
large interests of plaintiff will be sacrificed unless they are 
allowed to defend, ete. 

The affidavits in support of this petition showed how 
largely interested the Central Railroad and Banking Com- 
pany was in obtaining the judgment, the motives which Mr. 
Wadley, as president of both corporations, had in making no 
defense, the refusal of the directors to defend, and the dam- 
age which would ensue to petitioners. 

The court overruled the motion, and petitioners excepted. 
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R. J. Moses; Buanprorp & Garrarp; L. C. Levy, for 
plaintiffs in error. 


Prasopy & Brannon, for defendant. 
Buiecktey, Judge. 


Except in cases expressly provided for by the Code (sec- 
tion 3374) stockholders cannot plead or defend for the cor- 
poration. That the action is groundless and collusive, and 
that, from motives of fraud or favor on the part of the 
officers, the corporation fails or refuses to defend, will make 
no difference. The stockholders may protect all their rights 
by instituting a proper action of their own. In conducting 
suits, due regard must be had to the distinction between 
parties and those who are not parties. A corporation is a 
separate person from any or all of the stockholders. When 
it is sued alone, they are not before the court; and they can- 
not interpose in that suit, without express statutory authority. 
In equity, or possibly at law, under our pecular jurispru- 
dence, they can take measures, by an original proceeding in 
their own behalf, to _prevent the appropriation of corporate 
assets to fraudulent claims, though such claims have been, 
fraudulently, by the connivance of the corporation or its 
officers, reduced to judgment. The present case does not 
fall within the terms of section 3374 of the Code, since the 
judgment is not to bind the individual property of the stock- 
holders; and no aid can be derived from the act of 1872, 
the same being unconstitutional—55 Ga., 36. 

Judgment affirmed. 


Jacos Scuatt, plaintiff in error, vs. Micnart Eisner, de- 
fendant in error. 


1. Whenever, from the witness speaking broken English, or otherwise, 
so as to make his testimony unintelligible to the jury, the presiding 
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judge thinks it necessary, he may have an interpreter sworn to trans- 
late the evidence into intelligible English. 

. A journeyman shoemaker, working by the job, may refer to the 
books he has kept, as a memorandum to refresh his memory, and 
may swear to the correctness of his account as taken from the books, 
his memory being so refreshed, but neither the books nor an extract 
from them, are admissible as original evidence for the jury. 

3. Where a running account for a series of years, between the shoema- 
ker and his employer, has been kept, for work on the one hand, and 
board on the other, neither the general statute of limitations, nor 
the act of 1869, will bar a suit thereon for any part thereof, so long 
as the last item of such account is within the limitation; but if 
there be at any time an accounting and settlement between the par- 
ties, monthly or otherwise, whereby the account is sifted and stated, 
or liquidated either by cash, or note, for the balance due, or the 
carrying forward of such balance to the next month’s account, such 
settlement will become a new departure, and the items within the 
statute will draw without its operation only, that part of the account 
made since such settlement, with such balance, if any, brought for- 
ward. 

. It is the duty of the parties in interest to see to it that the whole 
record is brought to this court; and if any part of the plea or evi- 
dence be omitted, though by mistake, and no diminution of the 
record be suggested in time, and the figures of the record before 
this court show that the verdict is wrong, one ground of the motion 
for a new trial being that the verdict is against the evidence, this 
court must grant a new trial. 


Witness. Evidence. Statute of Limitations. Practice 
in the Supreme Court. Before Judge Hitt. Bibb Supe- 
rior Court. April Term, 1876. 


Reported in the opinion. 


Bacon & Ruruerrorp, for plaintiff in error. 
Dessau & Srronecker, for defendant. 


Jackson, Judge. 


Eisner sued Schall on a two hundred dollar note due in 
1860, for three hundred dollars money loaned in 1865 or 
1867, and balance of a running account between the two. 
Eisner worked as a day laborer in Schall’s shoe shop, in 
Macon, and kept an account against him for work and labor 
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done in the shop; Schall boarded him, and paid him some 
money, from time to time; the. price of board was a subject 
of dispute. On the trial of the case brought on the two 
hundred dollar note, the three hundred dollars money loaned, 
and the balance alleged to be due on the account, making, 
in all, eight hundred and twenty dollars, the jury found a ver- 
dict for $320.00. Schall moved for a new trial, the court 
overruled the motion, and Schall excepted. 

1. It is objected, first, that Eisner, being a German, and 
speaking very bad English, the judge allowed an interpreter 
to be sworn to translate into English what he said, when 
sworn as a witness. As we understand it, this has always 
been the law; it is re-enacted in the Code, founded in com- 
mon sense, and absolutely necessary for the administration 
of justice. Code, $3858. 

2. It was objected next, that Eisner’s book, wherein he 
kept, in German, his accounts against Schall for the boots 
and shoes which he made and mended, was suffered to go 
to the jury as original evidence in the case, or that a trans- 
lated copy thereof was admitted as original evidence. We 
do not think that this book was the sort of book which the 
law allows to go to the jury, either in the original German, 
or by a translated copy. It was not a book kept by a shop- 
keeper, store-keeper, or any other person dealing with cus- 
tomers by whom the dealer could show that he kept correct 
books; but it was a mere memorandum kept by Eisner 
against Schall. As such, he was at liberty to refresh his 
memory with this book, and with his memory, so refreshed, 
swear to the account appended to his suit; but the book, 
itself, was not evidence. Code, $3777. 

3. It was also objected that the court instructed the jury 
erroneously in respect to the application of the statute of 
limitations to this case. The court charged to the effect that 
if the last item was within four years from the bringing of 
the suit, that none of the account was barred. We think 
this objection well-founded. There -was proof that there 
had been settlements of the account from time to time. 
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The defendant so testified, and the plaintiff, whilst he seemed 
to deny that there had been any full settlement, seemed to 
admit that there had been some sort of settlements. The 
burden was upon the defendant to prove any settlement that 
he attempted toset up. But we think that the court should 
have charged the jury that in an account like this, of mu- 
tual debts between the parties, the statute of limitations 
would not bar the suit for any part of the account if the 
last item was not barred, but if there had been an account- 
ing and settlement between the parties, monthly or other- 
wise, whereby the account was sifted and stated, or liquida- 
ted either by cash or note for the balance due, or by the 
carrying forward of such balance to the next month’s ac- 
count, that such a settlement would become a new point of 
departure, a new station, as it were, from which a new 
account would begin, and that the items of the account not 
barred by the statute, would draw without its operation 
only that part of the account made since such settlement. 
4. The verdict is against the evidence as the record is 
brought here. Some pages of the account are probably 
left out, but as it appears in the record it foots up only 
$2,157.00, while it should amount to $4,101.00, to author- 
ize the verdict of the jury. We are inclined to think that 
a large part of the account has been omitted. It is the duty 
of the parties interested and injured by any omission in the 
record, to suggest a diminution thereof; if they fail to do 
so, this court must be governed by the record, and will 
rule accordingly. Looking at the figures as they stand, the 
verdict is without evidence to support it, and it must be set 
aside and a new trial be granted. The case tried over, we 
think, will probably turn upon the veracity of the parties 
in respect to the agreed price for board, the loan of cash, 
and when loaned, so as to determine whether it was barred, 
and the question whether there ever was a settlement of the 
running account so as to bar prior items thereof. 
Judgment reversed. 
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Cross vs. Kemp. 


A. S. Cross, plaintiff in error, vs. Joun Kemp, defendant in 
error. 


Where the judge refuses to certify to the bill of exceptions, as presented 
to him, because untrue, and returns the same to counsel for plaintiff 
in error, with his objections thereto indorsed thereon, and this paper 
is forwarded by the clerk as the bill of exceptions, the proceeding 
will be dismissed, as the case is not brought up by any writ of error. 


Practice in the Supreme Court. Bill of Exceptions. 
Certificate. January Term, 1877. 


Reported in the decision. 


Josepuvs Camp; P. B. Mortne, by brief, for plaintiff in 
error. 


R. W. Carswe t, for defendant. 


Warner, Chief Justice. 


This case came before the court below on a certiorari from 
a justice court, and upon the hearing thereof, the court 
overruled the errors complained of, and dismissed the cer- 
tiorari. The plaintiff in certiorari made out a bill of ex- 
ceptions and tendered it to the presiding judge for his sig- 
nature and certificate, which he refused to certify and sign, 
because the same was not true and consistent with the facts 
of the case, but returned the bill of exceptions to the plain- 
tiff’s attorney, with his objections thereto in writing. There 
does not appear to have been any attempt on the part of the 
plaintiff to, meet or remove the objections of the judge to 
the bill of exceptions as tendered. If the certificate and 
signature of the judge thereto was improperly refused, the 
plaintiff had his remedy under the provisions of the 4258th 
section of the Code. There is no pill of exceptions in the 
record before us, certified and signed by the presiding judge, 
and therefore there is no case in this court, brought here by 
any writ of error, to be adjudicated. 

Let the proceeding brought here by the plaintiff be dis- 
missed. 
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Cuartes N. Baker, plaintiff in error, vs. Henry M. Boozer, 
defendant in error. 


. Action for seizing personal property under execution against a 
stranger, is barred after four years from date of seizure. 
. Interposing a claim, and litigating the title in the claim case, will 
not keep the statute from running. 
3. The present action was barred on the face of the declaration. 


Statute of Limitations. Trespass. Before Judge Bron- 
ANAN. Troup Superior Court. November Term, 1876. 


On October 27th, 1873, Baker brought an action for dam- 
ages against Boozer, alleging, in substance, as follows: 

On January 29th, 1868, defendant caused an execution 
in his favor, against one John House, to be levied on 
certain personalty, the property of plaintiff. Plaintiff 
was put to great expense in claiming such property, em- 
ploying counsel, procuring evidence, attending court, ete. 
Said claim was determined in favor of plaintiff at the May 
term, 1873, of the superior court. At the time of such 
levy, defendant well knew that the property was not subject 
to the execution, and that the jf. fa. itself was illegal and 
void, having been sued out for the purpose of harrassing 
and damaging plaintiff. Damages laid at $500.00. 

Upon demurrer, the action was dismissed as barred upon 
its face by the statute of limitations. To this ruling plaintiff 
excepted. 


C. W. Masry, for plaintiff in error. 
B. H. Bienam, for defendant. 
Biecktey, Judge. 


1. Where the cause of action is the seizure of the plaint- 
iff’s property under an execution against a third person, the 
right of action accrues at the time of the seizure, and the suit 
must be commenced within four years thereafter, or it will 
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be barred. Code, §$ 3026, 3059. See 12 Ga. 371, for saine 
analogy. 

2. The owner of the property cannot change the period 
of limitation, by interposing a claim, litigating the right of 
property in that case, and treating his damages as not sus- 
tained until the claim case has terminated in his favor. 

3. This action was barred on the face of the declaration, 
the declaration being filed on the 27th of October, 1873, 
and alleging that the property (personalty) was seized on 
the 29th of January, 1868, by the defendant’s procurement, 
that the plaintiff interposed a claim, which remained pend- 
ing until May term, 1873, and that the plaintiff was dam- 
aged in certain sums expended in counsel fees, in the fees 
of witnesses, in the expenses of attending court, and for 
the loss of time in his attendance, from the filing of the 
claim until it was disposed of. If these damages were 
sufficiently proximate to be recoverable, the reasonable and 
probable amount of the same might have been anticipated 
without waiting for the claim case to be brought to a con- 
clusion before commencing an action for the trespass. But 
the claim was a suit commenced by the claimant, (55 Ga. 
399,) and that circumstance would seem to embarrass greatly 
the theory on which the present action is founded. There 
is a provision of law for assessing damages against the 
claimant (Code, §3738,) but none for awarding them in his 
favor. 

Judgment affirmed. 


Francis M. Groean, plaintiff in error, vs. Tue Srate oF 
Gerorat, defendant in error. 


1. The offense of misdemeanor, under section 4564 of the Code, is not 
complete until the defendant has failed or refused to give security 
for the maintenance and education of the bastard child, ‘‘ when re- 
quired to do so in terms of the law.” The gist of the offense is the 
refusal to support the child sworn to be his, thus entailing that ex- 
pense upon the county. 
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2. ‘The terms of the law ” require that he be carried before the justice of 
the peace, and if he then refuses to give security for the maintenance 
and education of the child, the justice shall bind him over to appear 
at court, and the solicitor general shall then prosecute him for the 
offense. The sheriff has no authority to take the bond for his ap- 
pearance at court, especially out of the county of which he is the 
sheriff. 


Criminal Law. Bastardy. Before Judge Knicur. Mil- 
ton Superior Court. August Term, 1876. 


Reported in the opinion. 
H. P. Bett, for plaintiff in error. 


C. D. Puttites, solicitor general, for the state. 


Jackson, Judge. 

The defendant was indicted for a misdemeanor in failing 
to support a bastard child charged to him by the mother. 
It appeared from the evidence that he never was taken be- 


fore any justice of the peace, either him who issued the 
warrant, or any other, in terms of the law, but that the sheriff 
arrested him in Fulton county, and there took his bond to 
appear at court. He was convicted and moved for a new 
trial upon the ground that the offense was not complete until 
he was taken before a justice of the peace of Milton county, 
where the child was chargeable, and there and then failed 
or refused to give the bond. The court refused the new 
trial, and the defendant excepted. The single question 
necessary to be decided in the view we take of the case is: 
was the crime complete until the defendant was taken be- 
fore the justice, and then and there refused to give security 
to support the child? 

The section of the Code which defines the offense is 4564. 
That section enacts that “if any putative father of a bastard 
child or children, shall refuse or fail to give security for the 
maintenance and education of such child or children, when 
required to do so in terms of the law, such putative father 
shall be indicted for a misdemeanor, and on conviction of 
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the fact of being the father of such bastard child or children, 
and of his failure or refusal to give such security, shall be 
punished, ete.” 

It will be seen that two ingredients enter into the offense ; 
first, the being the father of the child; and, secondly, the 
failure or refusal to support the child when required to do 
so in terms of the law. What are the terms of the law 
which must be required of him before the crime is complete ? 
Section 4762 of the Code answers the question. That sec- 
tion declares, in substance, that when a woman, having a 
bastard child, discovers on oath its father to a justice of the 
peace, then the justice shall issue a warrant for the arrest of 
the putative father, and have him brought before him, and 
if he refuse to give security for the maintenance and educa- 
tion of the child, then the justice shall bind him over to ap- 
pear at court to answer for the misdemeanor. The sheriff 
or other arresting officer has nothing to do but to take the 
father before the justice. He has no right or authority to 
take any bond for the appearance of the father at the supe- 
rior court. Especially he has not a particle of such authority 
out of his bailiwick—his own county. He has power only 
to take the father to the justice, and then the duty of the 
justice is to require bond, in terms of the law, to support 
the child, and if he fails to give this bond, when required 
by the justice, then the justice—the crime being complete— 
must bind him over to appear at the superior court to an- 
swer the misdemeanor. 

The facts of this case show the propriety of the law. This 
sheriff took a bond for $150.00 from the defendant, a very 
poor security for his attendance at court; he took it in a dif- 
ferent county from his own, where he had no official authority 
—he took security in that foreign county, and did every- 
thing wrong. We think that the whole proceeding was 
illegal, the offense not made out, and feel constrained to 
grant a new trial. See 5 Ga. Rep., 491. 

Judgment reversed. 
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Joun Swann, plaintiff in error, vs. Toe Puanix Iron anp 
Coat Company, defendant in error. 


Where the bill alleged that the defendant was of said county, but the 
sheriff returned ‘‘not to be found,” a demurrer, based on the ground 
of want of jurisdiction, on account of non-residence, was properly 
overruled. It admitted that the defendant was of said county, and 
the return of the sheriff could not be considered, on such issue, to 
the contrary. 


Equity. Jurisdiction. Demurrer. Before Judge Mc- 
Curcuen. Dade Superior Court. September Term, 1876. 


The above head-note, with the decision, clearly reports 
the only point decided in this case. 


Suumate & Wituiamson; J. A. W. Jounson, by brief, for 
plaintiff in error. 


D. A. Warker, by brief, for defendant. 
Warner, Chief Justice. 


The complainant filed its bill against the defendant in the 
county of Dade, on the 7th of November, 1876, in which 
the defendant was alleged to be of said county. On the 
24th of February, 1876, the sheriff made his return on the 
bill that the defendant was not to be found in Dade county. 
At the March term of the court, 1876, the complainant ob- 
tained an order to perfect service on defendant by publica- 
tion, it being recited therein to have been made to appear 
that the defendant then resided out of the state. At the 
September term of the court, 1876, an order was taken and 
entered on the minutes of the court perfecting service on 
the defendant by publication, as provided by the 4185th 
section of the Code. The defendant, at the last mentioned 
term of the court, demurred to the complainant’s bill, on 
the ground that the superior court of Dade county had no 
jurisdiction of the case, inasmuch as it appeared from the 
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proceedings therein, that the defendant was not a resident 
of the state, but a resident of the city of London, Eng- 
land, and had not been personally served. The court over- 
ruled the demurrer, and the defendant excepted. 

The defendant, as the demurrer admits, was a resident of 
Dade county at the time the bill was filed ; having left the 
county and state before service thereof upon him personally, 
did not defeat the jurisdiction of the court, so far as relates 
to the subject matter of litigation embraced in the bill to 
be acted on and controlled by the decree of the court, with- 
in the limits of the state. That the court will render the 
appropriate decree in the case, at the final hearing thereof, 
we are bound to presume. There was no error in overrul- 
ing the defendant’s demurrer to the jurisdiction of the 
court. 

Let the judgment of the court below be affirmed. 


Cucrcuitt Mixer, plaintiff in error, vs. THe Srare or 
Gerorata, defendant in error. 


. Penalties prescribed in section 4712 of the Code, for attempts to 
commit offenses, apply equally whether the indictment be under 
that section for the attempt, or under some other section for the of- 
fense itself and only the attempt be found by the jury. 

2. Where the indictment is for simple larceny, and charges the stealing 
of cattle, a verdict finding the prisoner “‘ guilty of an attempt to com- 
mit a simple larceny,” is sufficiently certain and comprehensive. It 
need not expressly acquit of the larceny. The finding of a minor of- 
fense operates as an acquittal of the major offense charged. 

3. That cattle stealing may be punished as a misdemeanor, when the 
prisoner is recommended to mercy, does not take it out of the class 
of offenses punishable, as a general rule, by imprisonment in the 
penitentiary for a time not less than two years. The latter punish- 
ment must be inflicted where the law is left to operate without being 
softened by a recommendation to mercy. Hence, an attempt to steal 
cattle is punishable under the third paragraph of section 4712 of the 
Code. 


Criminal Law. Penalty. Attempts. Cattle Stealing. 
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Before Judge Jounson. Jefferson Superior Court. No- 
vember Term, 1876. 


Miller was placed on trial for the offense of simple larceny. 
The indictment was as follows: The grand jurors, etc., 
“charge and accuse Churchill Miller and Ned Bigham, of 
the county and state aforesaid, with the offense of simple 
larceny, for that the said Churchill Miller and Ned Bigham, 
in the county and state aforesaid, on the 24th day of Febru- 
ary, 1876, with force and arms, did unlawfully, feloniously, 
fraudulently, wrongfully, take and carry away from the pos- 
session of one J. C. Sheppard, two cows, of the value of $15.00 
each, one a pale yellow cow, and the other a black and white 
cow, with the intent then and there to steal the same, con- 
trary to the laws of said state, etc.” 


The jury found the defendant guilty of an attempt to 
commit a simple larceny. He moved that judgment be ar- 
rested upon the following grounds: 


1. Because the jury could not, under the pleadings in this 
case, find the defendant guilty of an offense more or less 
than what is charged in the indictment. 


2. Because the law prescribes no penalty for an attempt 
to commit a simple larceny. 


3. Because the verdict is uncertain in this: there are dif- 
ferent subject matters of simple larceny, and there are differ- 
ent penalties, whilst the verdict does not specify the subject 
matter of the larceny, nor does it indicate what penalty 
shall be inflicted on defendant. 


4. Because if it be the meaning of said verdict to find the 
defendant guilty of an attempt to commit the simple larceny 
known in the Code as cattle stealing, then there is no pen- 
alty for such attempt. 


5. Because the penalty for the simple larceny described 
in this indictment, may be imprisonment in the penitentiary 
for not less than two nor more than four years, or it may be 
punished as prescribed in section 4310 of the Code, whereas 
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there are no penalties for an attempt to commit this larceny 
which correspond with these two punishments. 

6. Because if the offense was actually perpetrated, the de- 
fendant cannot be convicted of an attempt to commit it— 
and that the offense was not actually perpetrated, is a con- 
dition precedent to a conviction for an attempt, and it must 
be expressed in the verdict, that the jury find the accused 
not guilty of the offense charged in the indictment, in order 
to authorize the further finding of guilty of an attempt. 

The motion was overruled, and the defendant excepted. 


Cat & Pott, by brief, for plaintiff in error. 


Joun W. Rosmyson, solicitor general; H. D. D. Twiaes, 
for the state. 


Biecktey, Judge. 


1. When, upon an indictment charging an offense, the ver- 
dict is for an attempt (as it may be under section 4675 of 
the Code), the penalty, unless prescribed elsewhere, may be 
drawn from section 4712, if any of the penalties there enu- 
merated will apply in terms to the case—see 53 Ga., 126. 
These penalties are not restricted to convictions had upon 
indictments for attempts, framed under the latter section, 
but are equally appropriate to convictions where offenses 
themselves are charged under other sections and only at- 
tempts are proved. 

2. The indictment charging simple larceny, and setting 
out the stealing of two cattle, and the verdict being, “ We, 
the jury, find the defendant guilty of an attempt to commit 
a simple larceny,” the verdict means that the prisoner is not 
guilty of stealing the cattle as charged, but that he is guilty 
of an attempt to steal them. In other words, it means that 
he did not commit the specific simple larceny for which he 
was indicted and tried, but that he attempted to commit it. 
The verdict is, therefore, sufficiently certain and compre- 
hensive. When only a minor offense is found, the finding, 
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unless set aside at the prisoner's instance, is a full and com- 
plete acquittal of the major offense charged—22 Ga., 546; 
26 2b. 579; 11 7b. 241; 1 Helly, 227. For this reason, 
the silence of the verdict on the direct question of the lar- 
ceny itself, does not vitiate the finding. 

3. Cattle-stealing is simple larceeny—Code, section 4397. 
The stealing of one or more cattle is punishable by impris- 
onment in the penitentiary not less than two, nor more than 
four years, unless the jury shall recommend the prisoner 
to mercy, in which case it is punishable as a misdemeanor. 
Ib., 84399. When the prisoner is /éable to be punished by 
imprisonment in the penitentiary, the offense is felony. 
Ib., §4804. And this is so prima facie, even though there 
may be a discretion to inflict a lower grade of punishment. 
39 Ga., 85. There is a penalty prescribed in the third par- 
agraph of section 4712 of the Code, for an attempt to com- 
mit an offense punishable with imprisonment in the peni- 
tentiary for a time not less than two years. That penalty 
is, like imprisoment for the term of one year. Therefore, 
as cattle-stealing is, prima facie, felony, punishable with 
imprisonment in the penitentiary for a time not less than 
two years, the attempt to steal cattle is punishable by like 
imprisonment for one year. It may or may not follow, 
that where the jury find the offense itself and recommend 
to merey, the actual stealing would be more lightly pun- 
ished than a mere attempt to steal could be if the attempt 
only were found in the same case. But this anomaly, if it 
exists, is the result of oversight in legislation.* It need not 
prevent a court from holding that, as a general rule of law, 
cattle-stealing is punishable with imprisonment in the peni- 
tentiary for a time not less than two years. Every case is 
to be considered subject to this general rule, until taken 
out of it by a recommendation to mercy. There has been 
no recommendation to mercy in respect to the particular 
larceny which the prisoner attempted to commit. If he 





* The act of 1877, pamph. p. 22, clears up the subject as to future cases. 
14 
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had succeeded in committing it, he would have been liable, 
on conviction, to be sent to the penitentiary, and if sent at 
all, his term could not have been less than two years. 


The motion in arrest of judgment was properly over- 


ruled. 


Judgment affirmed. 


J. B. Wurre & Co., plaintiffs in error, vs. WiuaMm W. 


Monteomery, defendant in error. 


. It is the duty of the landlord, when he rents a tenement to a ten- 


ant at full price, to make it suitable for the purpose for which it is 
rented, unless the tenant knows as much about its condition as he 
does; and he must, upon notice of any defect, keep it, by repairs, 
in such condition as to be suitable for such use. 


. The tenant is not the agent of the landlord, in the sense that the 


latter is responsible for the damages which result to third persons 
from the illegal or negligent use of the rented premises by the for- 
mer; the landlord is responsible for any damage which may flow 
from the defective construction of the tenement or from his failure to 
keep it in proper repair, but if it be properly constructed and kept 
by the landlord in proper repair, the tenant alone is responsible for 
his bad or negligent use of a thing good in itself, and kept good by 
the landlord, but made bad and working damage by the tenant’s im- 
proper or negligent use of it. 


. Therefore, if a landlord rent different tenements in the same build- 


ing to different tenants, and the store-room rented to one tenant is 
under rooms used as a hotel, rented to another, and immediately over 
the store-room there is a water-closet properly constructed and kept 
in proper repair by the landlord, but so improperly or negligently 
used by the occupants of the hotel as to cause damage to the goods 
in the store below, the tenant of the hotel is responsible for the 
damage to his co-tenant of the store-room, and the landlord is not. 


. Whether the damage resulted from the faulty construction of the 


water closet and its not being kept in repair by the landlord, or 
from the improper use of it by the occupants of the hotel, is a ques- 
tion for the jury, and the evidence being sufficient to authorize a 
finding in favor of the landlord, this court will not interfere. 


. It follows from the preceding propositions, that there was no error 


in refusing to charge that the landlord was responsible for the con- 
duct of the tenant as his agent; nor was there any error, of which 
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the plaintiff could complain, in charging the jury to ‘‘examine the 
evidence and ascertain if this water-closet was properly constructed, 
and used, and attended to, and if so, the defendant is not liable. If 
the water-closet was found to be in bad condition, and not properly 
attended to, whether by the other tenant or the landlord, the land- 


lord is liable.” 


Landlord and Tenant, Principal and Agent. Damages. 
Negligence. Before J. C. C. Brack, Ese., Judge pro hac 
vice. Richmond Superior Court. April Term, 1876. 


Reported in the opinion. 
Verpery & Verpery, for plaintiffs in error. 
W. H. Hutt; W. W. Montcomery, for defendant. 


Jackson, Judge. 


This was an action on the case, brought by the tenant 
against the landlord, for damage to goods in a store-room 
rented to the tenant, by water falling from a water-closet 
above the store-room. The premises above were rented by 
the same landlord to another tenant as a boarding house, 
and the water-closet was used by the tenant of the boarding 
house. The damage was proven to result from the water- 
closet above, but the evidence was conflicting as to what 
caused the overflow of water from it, whether from the 
improper construction and repair of the water-closet, or 
from the improper and negligent use of it by the tenant 
and guests of the hotel. The jury, under the charge of 
the court, found for defendant. The plaintiffs excepted to 
the refusal of the court to grant a new trial on several 
grounds therein set out, and this refusal to grant the new 
trial is the error assigned. 

1. The first ground of the motion for the new trial which 
we shall consider, is the refusal of the court to charge to 
the effect that the tenant of the hotel above the store was 
the agent of the landlord, and that the landlord was respon- 
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sible for the act of such co-tenant in obstructing the water- 
closet, or the neglect of the co-tenant and guests in the 
proper use of it. 

There can be no doubt that the landlord is bound to keep 
the premises of all his tenants in proper repair for the use 
for which they are rented; and unless he is in a situation 
to know as much about their need of repair as the tenant, 
that he is bound to repair upon notice of defects; if he 
knows of the defects, or is in condition, from his own partial 
occupancy of them, to know of the defects, he need not 
have notice. Code, §2284; 49 Ga., 272; 48 Ga., 172. 

2. 3. But is the tenant the agent of the landlord in such 
a sense as to make the latter responsible for the malfeasance 
and misfeasance of the former in respect to his use of the 
premises? We think not. If so, no matter how perfect 
the tenements may have been when rented, no matter how 
fully the duty of the landlord may have been performed in 
keeping them in perfect repair, he would be liable for the 
malfeasance or misfeasance of the tenant about those prem- 
ises whenever any third person was injured thereby. Yet 
the use of the tenements really belongs to the tenant during 
the lease; they are his property to use for the term for 
which they are rented, and the landlord has no right to enter 
upon them, except by permission of the tenant, during the 
term for which they are rented. It is true that the tenant 
is, for certain purposes, the agent of the landlord, or, at 
least, he may be made such, as when he is authorized to make 
repairs or keep in repair, and he does it inefficiently, so that 
third persons are injured. Then he would be the agent to 
do for the landlord what the law required the latter to do 
himself, and the landlord being bound to do the thing 
himself, and preferring to do it by his tenant or agent for 
that purpose, if it were done badly or negligently, ought 
to be responsible upon principle. But if the tenant im- 
properly used what the landlord had rented in good condi- 
tion, and kept so, and thereby injured somebody else, the 
tenant, and not the landlord, would be blamable, and should 
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bear the loss. It is true that, in 33 Ga., 211, this court, in 
pronouncing the opinion of the majority, uses language to 
the effect that tenants are agents of landlords, but the words 
are to be understood in reference to the case then before 
the court, and are not necessary to vindicate the correctness 
of the judgment in that case. There the landlord, after 
he had rented the premises to the store-keeper, put up cer- 
tain fixtures overhead, which occasioned the damage below, 
and the court charged that the tenant below was bound to 
keep the roof above swept and clean, which roof, and the 
pass-way upon it, belonged to another tenant, and these were 
the real reasons which caused the grant of the newtrial. It 
was scarcely necessary to hold that the tenant was the land- 
lord’s agent to sustain the judgment of reversal. Besides, that 
case was a majority judgment merely, there being a dissent- 
ing opinion. In 388 Ga., 542, the court unanimously held 
that the landlord was not liable for a nuisance maintained 
upon the premises by the tenant during the lease; that if 
the nuisance grew out of the neglect of the landlord to make 
repairs, then he is responsible, but not otherwise. It seems 
to us that this view is sustained by principle and good sense, 
and sanctioned by authority. See Sher. & Red. on Negli- 
gence, sections 56-60, 501, and note; Taylor’s Landlord and 
Tenant, sections 173-175, and cases cited in both books. 
4,5. It can make no difference in principle, we think, 
that the damage is to a co-tenant. In respect to the other 
tenant, he is a stranger, and if the wrong be caused, not by 
any act or negligence to repair of the landlord, but by the 
fault’ exclusively of the co-tenant, such co-tenant, and not 
the landlord, would be liable. In this case there is proof 
that the water-closet was properly constructed and kept in 
proper repair, and this proof is made by experts who exam- 
ined it,and yet that the water did overflow and that damage 
resulted to the goods below. It was for the jury to find 
whether it was caused by the landlord’s neglect to repair, 
or by the oceupants above, and there is evidence to sustain 
a verdict that the landlord was without fault, either in con- 
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structing or repairing the water-closet. In this case the 
court went further and charged that “if the water-closet 
was found to be in bad condition and not properly attended 
to, whether by the tenant or the landlord, the landlord is 
liable.” Surely the presiding judge could not have gone 
further for the plaintiff, and the plaintiff could not com- 
plain, or ought not to do so. We have already ruled that 
the judge did right in refusing the charge on agency. 

The evidence being conflicting, and no error committed 
against the plaintiff in the charge, we affirm the judgment. 

This case is distinguishable from 44 @a., 483, in this re- 
spect: In that case there was previous notice to the land- 
iord of the bad condition of the water-closet, and she did 
not repair it or remedy the defect; in this case there was 
no such notice, and the proof was that the landlord did have 
the water-closet examined and kept in repair. 

Judgment affirmed. 


Wii M. Boyp, plaintiff in error, vs. R. S. McFarum, 
defendant in error. 


1. As the defendant showed that he had had sufficient time before court 
to have taken out interrogatories for the absent witnesses, who re- 
sided in an adjoining county, and had failed to do so, the continu- 
ance was properly refused. 

2. It is not sufficient that a sheriff’s advertisement of a sale was once a 
week for four successive weeks, if twenty-eight days do not elapse 
between the first advertisement and the sale. The advertisement 
must be weekly for twenty-eight days. 

3. Where the transferee of an execution claimed to have purchased it 
from the original plaintiff, it was competent for the defendant in 
ji. fa., who had filed an affidavit of illegality to the effect that the 
execution had been paid off, to show that such transferee had 
agreed to lend him the money with which to take up the note upon 
which the judgment now sought to be enforced by execution, was 
based; that the payment to the original plaintiff was in accordance 
with such agreement, and that, therefore, the execution was dis- 

charged. 
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Continuance. Levy and Sale. Advertisement. Illegality. 
Evidence. Before Judge Bucuanan. Troup Superior Court. 
May Term, 1876. 


An execution in favor of Wiley P. Burkes against Wm. 
M. Boyd, having a transfer thereon to R. S. McFarlin, was 
levied on certain land as the property of the defendant. 
The levy was made on January 7th, 1876, and the sale ad- 
vertised to take place on the first Tuesday in the next month, 
which came on the first day thereof. The defendant filed 
an affidavit of illegality, based on two grounds: 

1. Because the advertisement by the sheriff was not such 
as is required by the statute; that twenty-eight days would 
not elapse between the first advertisement and the sale. 

2. Because the execution had been paid off. 

When the case was called, the defendant moved for a con- 
tinuance on account of not having present the evidence of 
a witness who resided in an adjoining county. It appeared 
from his showing that he had had time to have taken out 
interrogatories, but had failed to do so. The motion was 
overruled, and he excepted. 

On demurrer, the first ground of illegality was stricken, 
and defendant excepted. 

Defendant offered to prove that before the judgment, now 
sought to be enforced, was rendered, McFarlin agreed to 
lend him the money, at seven per cent., with which to take 
up the note upon which it was based; that the payment to 
Burkes, after judgment, was in accordance with this agree- 
ment; that, therefore, the payment was a satisfaction and 
not a purchase of the execution. 

Upon objection, this evidence was excluded, and defendant 
excepted. 

The jury found for the plaintiff. The defendant moved 
for a new trial because of error in the refusal of a continu- 
ance, in sustaining the demurrer to the first ground of ille- 
gality, and in the aforesaid exclusion of testimony. The 
motion was overruled, and the defendant excepted. 
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Bienam & Wurraker, for plaintiff in error. 


Speer & Sperr, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an issue formed 
upon an affidavit of illegality to an execution, made by the 
defendant therein. There were two grounds of illegality 
to the execution insisted on by the defendant in his affidavit. 
First, that the execution, which had been levied on his prop- 
erty, was proceeding illegally to sell the same, because it 
was levied thereon on the 7th of January, 1876, and adver- 
tised to be sold on the first Tuesday in February, 1876, and 
therefore it had not been advertised weekly for four weeks, 
as the statute requires. Second, that the execution had 
been paid off and discharged. On the trial of the case, the 
jury found a verdict in favor of the plaintiff in execution. 
The defendant made a motion for a new trial on the grounds 
therein set forth, which was overruled by the court, and 
the defendant excepted. 

1. There was no error in refusing to continue the case, 
on the showing made therefor by the defendant, as dis- 
closed in the record. 

2. The plaintiff demurred to the first ground of illegality 
taken in the defendant’s affidavit in relation to the adver- 
tisement of the property, which the court sustained, and 
that is one of the grounds contained in the motion fora 
new trial. The 3649th section of the Code declares, that it 
shall be the duty of sheriffs to publish weekly, for four 
weeks, in some newspaper published in their counties re- 
spectively, notice of all sales of land and other property, 
ete., and the question is, whether the publication of the no- 
tice of the sale of the land in the newspaper four times in 
four consecutive weeks, was a compliance with the statute, 
or whether the publication of the sale of the land should 
have been made in the newspaper weekly for four weeks, 
that is to say, weekly for twenty-eight days. In the con- 
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struction of this section of the Code, we do not feel author- 
ized to depart from the express words thereof, and to hold 
that the published notice of the sale of land by the sheriff 
for a shorter period of time than twenty-eight days, would 
be a compliance with the statute. The published notice of 
the sale of land by the sheriff should be published weekly 
in the newspaper, for four weeks, and this construction of 
this section of the Code, is in accordance with the ruling of 
this court in Smith vs. Thompson (3d Kelly's Rep., 23), 80 
far at least as the principle involved is concerned. This is 
not an attempt to set aside a sale of land made by the sher- 
iff under an execution, but it is an attempt to arrest the 
illegal proceedings to sell the defendant’s property under 
an execution levied thereon, by an affidavit of illegality. 


3. In our judgment, the court erred in ruling out the 
evidence offered by the defendant as stated in the bill of 
exceptions. The theory of the defendant’s case, was that 
by an agreement with McFarlin, he was to loan him the 
money to take up the note on which the judgment in favor 
of Burkes was founded, and that when McFarlin advanced 
the money and took up the execution, it was done in pur- 
suance of that agreement, and, therefore, it was a payment 
of the execution so far as McFarlin was concerned. The 
defendant did not propose to go behind the judgment and 
show it had been paid off, so far as the plaintiff, Burkes, was 
concerned. All that he claimed and proposed to show, was 
that when McFarlin advanced the money to the plaintiff in 
the execution, that it was his money which he, McFarlin, 
had agreed to loan him for that purpose. This McFarlin 
denied, and insisted that it was his own money that he had 
advanced to the plaintiff in execution as a purchaser, and took 
a transfer thereof in hisownname. Was the money advanced 
by McFarlin to the plaintiff in execution, so advanced by 
him as a loan to the defendant to pay off that debt under the 
agreement as testified to by the defendant, or was the money 
paid by McFarlin to the plaintiff in execution, paid as his 
own money, and did he become the purchaser and transferee 
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of the execution, as stated by him in his testimony’ The 
evidence should have been submitted to the jury, inasmuch 
as it did not impeach the validity of the judgment obtained 
in favor of Burkes against the defendant; that was not the 
object of his testimony, but the object of the defendant’s 
testimony was to show that the execution was paid off by 
McFarlin with the money which he had previously agreed 
to loan him to pay off that debt. 
Let the judgment of the court below be reversed. 


Sam Brown, plaintiff in error, vs. Tur Srare or Grorata, 
defendant in error. 


1. Where the deceased, being provoked by opprobious words addressed 
to him by the prisoner, advanced to the latter with a pound-weight 
in his hand, and while near enough to strike, and having the other 
hand upon the prisoner’s person, was slain, the law of justifying an 
assault, or an assault and battery, by evidence of opprobrious 
words, is not involved in the case on the prisoner’s trial for murder. 

2. Where the prisoner admits to the court and jury in his voluntary 
statement, that he gave the fatal wound with a knife, and all the 
evidence is direct, and to the same effect, and there is no evidence 
tending to show that the killing was involuntary, the law of circum- 
stantial evidence has no application; neither has the law of invol- 
untary manslaughter any application. 


Criminal Law. Witness. Evidence. Charge of Court. 
Before Judge Tompkins. Chatham Superior Court. May 
Term, 1876. 


Brown was placed on trial for the murder of John James, 
alleged to have been committed on June 11th, 1876. He 
pleaded not guilty. The evidence made, in substance, the 
following case : 

The difficulty occurred about six o’clock in the evening, 
at Paulsen’s store, near the toll-gate, on the shell road lead- 
ing into Savannah. Deceased came into this store, pur- 














te 


adhe aS tie ico nerds nm deed 


sia 





| 


ATLANTA, JANUARY TERM, 1877. 213 


Brown vs. The State. 


chased some cheese and crackers, and shared them with 
defendant, who followed him in. Deceased left his knife 
on the counter, when defendant laughingly picked it up, as 
if in sport. A discussion arose over a wrestling match, in 
which deceased had been engaged on that morning, when 
deceased offered to wrestle with defendant, and they accord- 
ingly commenced. The former tore the latter’s shirt, which 
made him angry, and a clerk in the store pushed him out. 
Deceased remained quietly within, while defendant, on the 
outside, kept cursing him. Deceased went to the door with 
an iron pound-weight in his hand, and told defendant to 
“say that again.” He then went out and caught defendant 
by the collar of his coat. Defendant put his hand by his 
left side, raised it, struck deceased on the neck, and the 
blood rushed out. The defendant dared deceased to come 
out, saying, “if you do, I will shoot hell out of you.” 
Deceased died from the blow. Defendant cursed deceased 
a damned son of a bitch. When the latter caught the for- 
mer by the collar, he had the weight in his other hand. 
Deceased and defendant had always been friends before 
this difficulty. When defendant called deceased a son of a 
bitch, the latter struck the former on his breast with his open 
hand. Whilst no witness saw a knife in defendant’s hand, 
yet the wound on deceased’s neck, which caused his death, 
was evidently inflicted with a knife. 

Defendant’s statement was, in substance, as follows: Had 
been drinking; went into Paulsen’s shop and engaged in 
conversation with deceased. Deceased said defendant was 
not worth a damn, and commenced kicking, stamping, and 
knocking him around. Defendant went out of the store, 
and deceased followed him out with a two-pound weight in 
his hand. Thought he was going to kill him with the 
weight. Defendant was frightened when deceased drew 
back to slap him; was, therefore, quicker in defending him- 
self. Were good friends. Defendant only took his knife 
in fun, intending to give it back to him. “I backed down 
when he came for me with the weight.” How he came to 
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go into Paulsen’s shop, was because he was passing by on 
his way to a “shouting.” 

When defendant was put on the stand to make his state- 
ment, the court refused to allow his counsel to examine him, 
and also declined to hear from such counsel what question 
he desired to ask him. To this defendant excepted. 

The defendant was found guilty. A motion was made 
for a new trial upon the following, among other, grounds: 

1st. Because the court erred in its ruling as to the right 
of counsel for defendant either to examine him when ma- 
king his statement, or to suggest questions to the court. 

2d. Because the court erred in charging the jury, $$ 4327, 
4328, 4329 of the Code, concerning involuntary manslaugh- 
ter. 

3d. Because the court erred in charging, $4323, in refer- 
ence to the confinement of the defendant in the peniten- 
tiary, in case the jury should find him guilty solely on cir- 
cumstantial evidence, ete. 

4th. Because the court erred in charging, $4694, concern- 
ing provocation by opprobrious words, or abusive language, 
ete. 

5. Because the court erred in charging “that if the kill- 
ing was not done with malice, then the defendant cannot 
be convicted of murder, and the jury should then look to 
the evidence to determine if he be guilty of any of the 
offenses before alluded to, (voluntary and involuntary man- 
slaughter). If, under the evidence and the law as given in 
charge, you do not find the defendant guilty of either of 
these crimes, you should acquit him.” 

The motion was overruled, and the defendant excepted. 


R. G. Erwin; T. J. Suerrart, for plaintiff in error. 


A. B. Srru, solicitor general, for the state. 


Biecktey, Judge. 


1. In making his own statement to the court and jury, 
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the prisoner is not under examination, and his counsel has 
no right to ask him questions. Doubtless the court might, 
at the prisoner’s request, permit questions to be put to him, 
as matter of discretion. 

2. Where, at the time of the homicide, the person slain 
was making angry demonstrations against the slayer, having 
him by the coat-collar with one hand, and holding a pound- 
weight in the other hand, it is error, on the trial of the 
slayer for murder, to submit to the jury section 4694 of the 
Code, which relates to justifying an assault, or an assault 
and battery, by evidence of opprobious words. Though 
the prisoner provoked the attack by using opprobious 
words, there should not have been any use or exhibition of 
the pound-weight, in resistance to mere words, under the 
circumstances, and the principle of the above section does 
not fairly apply to the case. 

3. Under the evidence in the record, the real question 
seems to be upon grading the homicide between murder 
and voluntary manslaughter. The law of involuntary hom- 
icide is not involved, nor is the law of circumstantial evi- 
dence. For this homicide to be justifiable, the jury must 
believe that the deceased manifestly intended or endeavored 
to kill the prisoner, and that the danger was so urgent and 
pressing at the time of the killing, that in order to save his 
own life, the killing was absolutely necessary. Or else 
they must believe that the circumstances were sufficient to 
excite in the prisoner the fears of a reasonable man that he 
would then and there be killed, and that he, believing it 
was necessary to kill the other to save his own life, really 
acted under the influence of those fears, and not in a spirit 
of revenge. 

Judgment reversed. 
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Ricuarp C. Gasway, plaintiff in error, vs. THe ATLANTA 
anp West Port Rattroap Company, defendant in error. 


. Railroad companies are responsible to passengers for the torts of the 
conductors and other servants of the company employed in running 
trains, when such torts are committed in connection with the busi- 
ness entrusted to such servants and spring from or grow immedi- 
ately out of such business. 

. If the tortious act of the servant or agent be such, when committed 
in the business of the company and within the scope of the servant’s 
employment, as would have subjected the servant to exemplary or 
vindictive damages had he been sued as principal, the company will 
be responsible for like damages when it is sued for such misconduct 
of its servant in its business. 

3. The liability of the company extends to tortious acts of its servants 
done about its business, in checking the baggage of passengers at 
the several stations on its line of road, and to the platform or area 
along the cars necessary to be used or traversed by the passengers in 
attending to procuring seats and checking baggage, and other lawful 
and peaceful acts in connection with their travel. 

. These principles are especially applicable where the servants of the 
company are retained after the torts, and thereby their acts are im- 
pliedly ratified by the higher agents of the corporation. 


Railroads. Principal and Agent. Damages. Torts. Rati- 
fication. Before Judge Bucuanan. Troup Superior Court. 
November Term, 1876. 


Reported in the opinion. 


Bienam & Wurraker, for plaintiff in error. 


A. W. Hammonp & Son, for defendant. 


Jackson, Judge. 


Gasway sued the railroad company for damages on two 
counts: first, for the illegal and tortious conduct of the 
baggage-master, assisted by the conductor, when the plaint- 
iff applied to have his baggage checked; and secondly, for 
the illegal and tortious conduct of the same conductor, some 
months afterwards, towards Gasway on the cars. 
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The first count was to the effect that the baggage-master 
beat and maltreated the plaintiff wrongfully while engaged 
in having the baggage of his wife checked; the second, 
that when he was riding on the cars with his wife after- 
wards, the conductor awoke him from sleep, and recognizing 
him, threatened to shoot him, and made him jump off the 
cars when they were running. 

The proof on the first count was conflicting as to the 
cause and extent of the abuse of plaintiff; but the fact 
seems to be clear that when the plaintiff, who was a colored 
man, asked for a check for the baggage of his wife, whom 
he had seated, the baggage-master refused it, unless he 
would produce his passenger, saying that he was not allowed 
to give checks otherwise by the rules of the company. It 
was protested by the plaintiff, and another who was helping 
him with the baggage, that he was no porter, and the pas- 
senger was his wife, but all in vain. The check was not 
given to him. As the plaintiff turned off, he said it was a 
damned bad rule, if it was arule; the baggage-master, who 
swore that the plaintiff called him a damned fool, and per- 
haps might so have understood him, jumped out of his car 
and followed the plaintiff alongside of the train towards 
the passenger car, and caught and commenced beating him. 
The conductor came up and took hold of the passenger’s 
arm, and it seems, from the testimony of plaintiff and the 
mayor of LaGrange, where the trouble arose, took part in 
the rencounter, until the mayor arrested the parties. The 
plaintiff's wife, frightened, left the cars. This transpired 
in June. Afterwards, in October, the plaintiff and wife 
had been to Atlanta, and were returning to LaGrange, when 
the same conductor, waking up the passengers to see that 
they got off at the right stations, recognized plaintiff, cursed 
him and threatened to shoot him, and went to get his pistol 
for that purpose. The plaintiff, frightened, left his wife 
and jumped off the car when running, and was off on the 
return of the conductor, who, as one passenger testified, 
had a pistol on his return, and, as the plaintiff's wife swore, 
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said to her, it is well he has gone, or you would have been a 
widow. There is some conflict of evidence, but perhaps the 
foregoing summary gives the weight of it. 

It also appeared that these agents were retained by the 
company, either in the same or other positions on their own 
road, or roads in connection with theirs. 

On this evidence, under the charge of the court, the jury 
found a verdict for ten dollars; the plaintiff moved for a 
new trial, it was denied to him, and the errors assigned are, 
that the court charged the jury to the effect that unless the 
act of defendant’s agents tended to facilitate or promote 
the business for which the agent was employed, the com- 
pany was not responsible, and refused to charge to the 
effect that a carrier of passengers is bound to extraordinary 
diligence on the part of himself and agents, to protect their 
lives and persons, and that the principal is responsible for 
the acts of its agents within the range of their employ- 
ment; and if the conduct of the agent within such range 
of employment be such as would give vindictive damages 
against the agent were he principal, then the jury would 
be authorized to give such damages against the railroad 
company ; and also, that the court refused to charge that 
the duty of the company extended to the protection of 
passengers from the violence and insult of employees, not 
only while on the train, but on the arrival of the train at de- 
pots; that it extended to passengers who were buying tick- 
ets and checking baggage, and to the platform or area nec- 
essary to be used for those purposes. 

So that three questions are made here: First, are railroad 
companies liable for the tortious acts of their servants, done 
in their business, and within the range of business entrusted 
to them? Secondly, in such cases, can the jury give exem- 
plary, or punitive, or vindictive damages? Thirdly, are 
the companies bound for these tortious acts at the baggage 
car and on the area between that and the passenger car, 
necessary to be traversed by the passenger in the legitimate 
business of travel ¢ 
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1. In respect to the first question, it would seem that, 
outside of all other authority, our own Code settles it. 
Section 2961 declares that every person shall be liable for 
torts of his servant “in the prosecution and within the scope 
of his business, whether the same be by negligence or vol- 
untary.” Section 5 declares that “person” includes “cor- 
poration” in the meaning “of all statutes, unless another 
meaning is apparent from the context.” Section 1561 says 
that “persons are either natural or artificial,” the latter, of 
course, being corporations. Section 1680 declares that 
“every corporation acts through its officers, and is respon- 
sible for the acts of such officers in the sphere of their ap- 
propriate duties.” 

Such is our own law; and all questions about negligent 
conduct, or wilful, voluntary conduct of agents of corpor- 
ations, and the effect of such conduct upon the liability of 
the companies, seem to be set at rest by the Georgia Code. 

There are, perhaps, two lines of authorities outside of our 
own state, upon this point, and we are not aware that our 
own court has positively decided it ; 46 N. Y. Reports, 23, and 
57 Maine, 202, contain the doctrine and apply the principle 
that corporations are liable for such tortious acts of their 
servants. In the latter case, one of the five judges dissented, 
but not on this point; and in the opinion of the majority 
and of the dissenting judge, numerous cases are cited to 
show that the corporation is liable for the torts of its agents 
to passengers for some damages—actual, if no worse. See, 
also, 14 Howard, 468 to 488; 21 Howard, 210; 10 Wis- 
consin, 388; 42 Pa., 365; 52 Pa., 512; 27 Md., 277. 

2. The next question is, are railroad companies liable to 
passengers for exemplary or punitive damages, if the con- 
duct of the agent be such as that he, if principal, would “ 
have been so liable? It was so decided in 56 New York,— 
295, and in the well considered case in 57 Maine, 202, 
though upon this point, in the latter case, the judge before 
alluded to, one of the five, dissented. 


15 
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Our Code declares that “in every tort there may be ag- 
gravating circumstances, either in the act or intention, and, 
in that event, the jury may give additional damages either 
to deter the wrong-doer from repeating the trespass, or as 
compensation for the wounded feelings of the plaintiff”— 
Code, §3066. Well, if liable for the wilful tort, we cannot 
see why the corporation should not be liable for such dam- 
ages as result from the hurt to plaintiff's feelings from the 
act of the servant, as well as from the other hurt or injuries 
tohim. Though the injury be voluntary, the Code declares 
that the principal is liable—Code, §2961—for the tort of 
the servant. The intention with which the servant acts is, 
therefore, to be considered, and that intention, as well as 
the act of the servant, may enter into the estimate of dam- 
ages. 

On the whole, we think that the true principles deducible 
from our own Code, and the general law, and the reason and 
spirit thereof, are these : first, if the conductor, or other officer, 
on a railroad train, in the exercise of a general power en- 
trusted to him by the company, in respect to passengers, 
clothed with authority to exact pay from them, to receive 
their tickets, to receive, check and deliver their baggage, to 
supervise their conduct, to put them off the train if disor- 
derly, to care for their reasonable comfort and protection ; 
if in the scope and range of such business the agent act in 
a manner to trespass upon the rights of passengers, to insult 
or maltreat them, to assault or wound or beat them, to 
frighten them so as to force them off the cars without jus- 
tifiable excuse or reason, we think that the company is re- 
sponsible for such tortious conduct of its agents and ser- 
vants acting where it put them to use discretion and judgment, 
and within the business it entrusted especially to them ; and, 
secondly, we think that the measure of damages in such 
cases is such damages, actual and exemplary, or punitive, as 
would be given against a natural person had he committed 
such acts, or, as the case in 56 New York puts it, as would 
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have been given against the agent himself had he been sued 
as principal. 

3, 4. Especially do we think that these principles should be 
applied when the conductors and baggage-masters, so act- 
ing towards passengers, are retained by the managing agents 
of the company, and thereby their conduct ratified by im- 
plication by the higher officials. 

That this responsibility should extend to the area near the 
car necessary for the passenger to use in getting his baggage 
aboard and checked, and seating his wife or himself, and 
purchasing tickets and such other similar necessary accom- 
paniments of travel, seems to us too clear for argument. 

It is a duty that these carriers of passengers owe to the 
public to employ reliable and gentlemanly agents to conduct 
and manage their trains, and if they do not employ such, 
they should be made responsible for torts committed by 
those whom they have employed, and to whom they have 
given the power to violate their duty imposed by law safely 
to transport the passenger, and decently to treat him on 
his journey, so long as he properly demeans himself. If 
they discharge such servant, it would show disapproval of 
his conduct and may mitigate damages; if they retain or 
promote him, it may go to aggravate the wrong by ratifying 
the conduct of the wrong-doer. In view of these principles, 
and the charges and refusals to charge of the court thereon, 
we reverse the judgment and direct a new trial. 

Judgment reversed. 


Avzert G, Fosrrr, plaintiff in error, vs. ALEXANDER S. Rerp 
et al., defendants in error. 


The answer of an attorney at law to a rule against him at the instance 
of his client, for money collected, is not evidence for him except so 
far as responsive to therule. He cannot discharge himself by setting 
up a contract with his client appropriating the claim upon which 
the collection was made, to an indebtedness to him which would 
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otherwise be barred by the act of 1869, especially where the other 
party to such contract is dead. 











Attorney and Client. Rule. Evidence. Before Judge 
Bartierr. Greene Superior Court. September Term, 1876. 





Reported in the decision. 







A. Resse; A. G. & F. C. Foster, for plaintiff in error. 






Joun C. Rem, by brief, for defendants. 






Warner, Chief Justice. 





The plaintiffs in the court below, brought a rule against 
the respondent as an attorney at law, calling upon him to 
show cause why he should not pay over to them as the heirs 
at law of Mary Colt, deceased, the amount of a fi. fu. col- 
lected by him in favor of said Mary Colt, against Caroline 
F. Carson et al. The respondent, in his answer to the rule, 
admitted that on the first of January, 1872, he received and re- 
ceipted to the sheriff of Greene county, as attorney at law, on 
the j.,fa. mentioned in the rule, for the sum of $1,215.95, 
and that in the latter part of 1865, or the early part of 1866, 
the note, the foundation of the /. fa., was placed in his 
hands by Mrs. Colt, the plaintiff therein, upon the agree- 
ment and understanding that he was to reduce said note to 
judgment, collect the same, and pay himself for professional 
services heretofore rendered for her, according to the bill 
of particulars annexed to his answer, and that the transac- 
tion between himself and Mrs. Colt, when she placed the 
note, the foundation of the 7. fa., in his hands for collection, 
was a pledge in law to him of the amount of said 7. fa. to 
the extent of her indebtedness to him, the same being in- 
sufficient to discharge said indebtedness. The several items 
of indebtedness, stated in the respondent’s account for pro- 
fessional services, are dated in 1853, 1855, 1856, 1859, 1863, 
1865, and September, 1866. The plaintiffs traversed the 
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respondent’s answer, and on the trial thereof, the jury, under 
the charge of the court, found a verdict against the respon- 
dent for the sum of $979.16. The respondent made a mo- 
tion for a new trial on the following grounds: First, that 
the court erred in charging the jury “that the answer of the 
respondent is evidence for him only where it is responsive to 
the rule. Ifthe rule charges that he received money, and he 
admits it in his answer that he received the money as charged, 
this is evidence for him. The respondent cannot charge 
himself and discharge himself. What he states in his answer, 
in discharge of his liability, is not evidence for him when 
his answer is traversed, unless it be responsive to the charges 
in the rule. As the court understands the law, it is not 
necessary for movants, in order to recover, to sustain their 
traverse of the respondent’s answer by showing, by compe- 
tent testimony, that so much of repondent’s answer as is not 
responsive to the charges in the rule, is not true.” Second, 
because the court erred in charging the jury “that so much 
of the indebtedness of Mary Colt to respondent, set up in 
his bill of particulars attached to his answer, as was due be- 
fore the first day of June, 1865, (if the jury should find there 
are any such items), is barred by the statute of limitations 
of 1869, and cannot, under the law, be allowed.” Third, 
because the verdict is contrary to law and the evidence. 
The motion for a new trial was overruled by the court, and 
the respondent excepted. 

Attorneys at law are liable to be ruled for money collected 
by them as sheriffs are, and when so ruled, their answers 
may be traversed—Code, §$407, 3954. The charge of the 
court in relation to the respondent’s answer, was substan- 
tially correct, according to the ruling of this court in J/ur- 
phy vs. The Justices, ete.,(11 Ga. Rep., 331,) and that being 
so, it follows that the defendant’s answer was not evidence 
of an appropriation of the note placed in respondent’s hands 
for collection, on which the #. fa. was founded, for the pur- 
pose of discharging Mrs. Colt’s indebtedness to him for the al- 
leged professional services claimed, so as to prevent the bar of 
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the statute of limitations of 1869, the more especially as the 
other party to the alleged contract was dead. In view of 
the evidence, there was no error in the charge of the court 
in relation to that point in the case. There being sufficient 
evidence in the record to sustain the verdict, it was not con- 
trary to law. 

Let the judgment of the court below be affirmed. 


Joseru Futron, plaintiff in error, vs. Tue Srare or Grorata, 
defendant in error. 


. The effect of a threat as evidence, is to be determined by the jury 
for themselves. The court should express no opinion on the sub- 
ject. 

. When the existence of a debt is in evidence, if the amount of it be 
at all relevant, the witness testifying to the debt should be allowed 
to state the amount also. 


Criminal Law. Threats. Presumptions. Evidence. Be- 
fore Judge Barrierr. Greene Superior Court. September 
Adjourned Term, 1876. 


Fulton was placed upon trial for the offense of arson, 
alleged to have been committed in setting fire to and burn- 
ing a gin-house. He pleaded not guilty. The evidence, so 
far as material, was as follows: 

J. L. West sworn: The gin-house on Mr. Woodfin’s plan- 
tation was burned, between midnight and day, on Novem- 
ber 12th, 1876. There was cotton and cotton-seed stored 
therein. Some of the cotton belonged to witness. De- 
fendant lived on Woodfin’s place; he had no cotton in the 
gin-house. Witness had had no difficulty with defendant, 
but the state of feeling between them was not good. He 
knew that witness had cotton in the gin-house. Osborn Wood- 
fin, a brother-in-law of defendant, had five or six bales of 
cotton stored there. Charles Randall, another brother-in- 
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law, had five bales there. Charles Prichett, a brother-in-law 
of defendant, and Osborn Woodfin, owed Mr. Woodfin. 

Here it was proposed to show the amount of this indebt- 
edness. On objection, the evidence was excluded, and de- 
fendant excepted. 

Hannah Fulton sworn: On the night the gin-house was 
burned, heard her father, the defendant, tell her mother 
“that she must not say anything about it, and he and Uncle 
Jesse were going to burn Mr. Woodfin’s gin-house. Never 
heard them say what they were going to burn the house 
for. Told Mrs. Walker, in the cow-pen, what she heard 
her father say, before she learned that the gin-house was 
burned.” 

The court charged the jury, amongst other things, as 
follows: 

“When a party makes a threat to commit an act, and 
immediately after the threatened act is committed as threat- 


ened, the presumption is that the party committed said act, 
and it is incumbent on the party to show that he did not 
commit it.” 

The jury found the defendant guilty. He moved fora 
new trial because of error in the aforesaid exclusion of tes- 
timony and in the charge. 

The motion was overruled, and he excepted. 


Pur b. Rosson; James B. Park, for plaintiff in 
error. 


J. W. Preston, solicitor general, by Jackson & Lumpkin, 
for the state. 


Biecktey, Judge. 


1. The effect of a threat as evidence, is not a question 
for the court, but for the jury. The law makes no invari- 
able deduction from the utterance of a threat, but leaves it 
to be weighed, with the other facts of the case, in the light 
of all the circumstances. 2 Best on Evidence (Morgan’s 
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Notes), §458. It is, therefore, error to instruct the jury, 
that when an act is threatened and is immediately after- 
ward done as threatened, the presumption is that the per- 
son who made the threat did the act, and it is incumbent on 
him to show he did not do it. This is reasoning for the 
jury, instead of leaving them to reason for themselves. It 
is expressing an opinion that a given conclusion follows from 
given premises. 45 Ga.,477; 39 7b.,597; 40 7b., 291; 56 
Zb., 503. If the prisoner threatened to burn the gin-house, 
and it was burned accordingly, by some person, on the same 
night the threat was uttered, whether the prisoner was the 
incendiary is for the jury to determine. If they should 
believe the threat was made, and made seriously, and that 
the house was not burned by accident, but by design, they 
might deem it sufficient to identify the prisoner as the 
guilty party. But they should pass on all the facts, inclu- 
ding the threat, and judge for themselves whether guilt is 
established, beyond a reasonable doubt, or not. 

2. After evidence was admitted that some bales of cotton 
belonging to certain of the prisoner’s relatives, were in the 
gin-house at the time of the burning, and that the owners 
of the cotton were indebted to the owner of the gin-house, 
the witness for the state who testified to these facts should 
have been allowed to disclose the amount of the indebted- 
ness, when interrogated to that point by the prisoner’s coun- 
sel. There being no evidence that the prisoner had any 
motive to injure his relations (the owners of the cotton), 
there might be less probability that he would have set fire to 
the house, if their debt was small compared with the value 
of the cotton, than if it was enough to absorb the full 
value. In this way, the amount of the indebtedness was 
relevant, and its exclusion was error. 

Judgment reversed. 
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*~Mary Ann Arxinson ef al., plaintiffs in error, vs. Toe Crn- 
TRAL GEORGIA AGRICULTURAL AND Manvuracturtne Com- 
pANy, defendant in error. 


. The Confederate States, in the year 1862, if not a de jure was a de 
facto government, dominant in the state of Georgia, to which any 
citizen of the state could sell lands and pass the title whilst it was 
so dominant. 

. When Georgia was overpowered by the federal forces in 1865, and 
such lands so owned by the Confederate government fell into the 
hands of the United States by conquest, the title thereto, by such 
conquest, passed into the government of the United States. 

3. Whilst it is true that before our Code, the law was that an executor 
could not delegate to an agent the trust confided to him by the tes- 
tator, to sell the lands of his estate, yet when the executor authorized 
the agent by power of attorney to make the trade, and prescribed 
therein the minimum price, and the agent made the deed for the ex- 
ecutor, and the executor afterward received the purchase money, 
these facts vested a perfect equity in the purchaser, and neither the 
executor, nor the legatees for whom the executor was empowered to 
act, can recover the lands so sold and paid for, particularly after 
years of silence and acquiescence. 

. When the plaintiff’s own proof showed that the title, though once in 
himself, had passed out of him, a non-suit was right. 


Ejectment. Confederate States. Title. Conquest. Ad- 
ministrators and Executors. Principal and Agent. Be- 
fore Judge Hirt. Bibb Superior Court. April Term, 
1876. 


Reported in the opinion. 


Joun Rurnerrorp; R. H. Crarx, for plaintiffs in error. 


Lanier & Anperson, Hiri & Harris; A. O. Bacon, for 
defendant. 


Jackson, Judge. 


The legatees of ex-Governor McDonald sued the Central 
Georgia Agricultural and Manufacturing Company for a 
parcel of land near Macon, in the county of Bibb. The will 
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of the deceased authorized the executors to sell the land; in 
October, 1862, they made a power of attorney to I. C. Plant 
to sell for them, stipulating at what price he should sell; on 
the second of December, Plant sold to the Confederate gov- 
ernment pursuant to this power ; the Confederate government 
held the property until 1865, when it fell, by conquest, into 
the hands of the United States; and then passed by, per- 
haps, an illegal marshal’s sale into the possession of defendant. 

The plaintiffs themselves showed the title in McDonald at 
his death; his will, giving the power to his executors to sell, 
and their power to Plant, and his deed in their names to the 
Confederate government, and then its possession, by con- 
quest, by the United States, and the illegal marshal’s sale. 
On this proof the court non-suited the plaintiffs, they ex- 
cepted, and the single question is: Was the non-suit right / 

It is clear that if the title, though once in McDonald, 
passed out of his estate, and if the plaintiffs’ proof showed 
this, that they could not recover, and that the non-suit was 
right. 

1. The first question made by plaintiffs in error is: Did 
title pass to the Confederate government? They say that 
it did not, because it was an illegal, treasonable government, 
organized against the United States, and nobody could con- 
vey to it title to lands. Whether a legal government or not, 
we hold that it was a de facto government, ruling in Geor- 
gia by the assent of all the state authorities at that time, and 
by the power of arms, and as such everybody in the state 
was then subject to it. It could take what it pleased, being 
limited in the exercise of its powers only by the law of its 
being—its own constitution. That required it to pay for 
what it took; by paying, it could own for its public pur- 
poses whatever it chose in Georgia. It would be very strange 
if thus dominant, and having the power to coerce a sale, it 
could not buy from those willing to sell, and own and pos- 
sess until its wis major was overcome by a force antagonistic 
and superior to its own. It is immaterial for what purpose 
it was bought, though the record does not disclose the pur- 
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pose in this case; it was, perhaps, for a laboratory for the 
Confederates, then at war with the United States. If that 
were the purpose, it was a patriotic purpose, viewed from 
the standpoint whence all good people in Georgia then looked 
at the facts—patriotic on the part of the sellers, as well as of 
their government, organized and put in motion by them in 
common with the other people of the State. The Confed- 
erate government was a de facto government, allegiance to 
it was sworn by all Georgians who held any office at all; all 
citizens had to pay taxes to support it, and, if not over age, 
were conscribed to fight for it. 

2. Nor is the gist of these views—the practical result de- 
ducible from them—in conflict with the judgments of the 
supreme court of the United States. That court reaches 
the same conclusion — in a different way, perhaps more 
guarded, not quite so direct and plain, it may be—but yet it 
reaches the same conclusion, and enforces the same doctrine. 
In respect to this identical property, the chief justice of the 
United States, delivering the judgment of the full bench, 
says: “In war the public property of an enemy, captured 
on land, becomes, for the time being, at least, the property 
of the conqueror. No judicial proceeding is necessary to 
pass the title. Whose “publie property?” Why, that of 
the Confederate States, of course. “To pass what title?’ The 
title of the Confederate States, of course. Therefore the Con- 
federate States could hold, and did hold, “ public property,” 
and could have, and did have, a title to it that might pass 
out of it, according to the supreme court of the United 
States. The chief justice goes on to say that this principle 
was recognized in 16 Wallace, 434, and adds: “ At the close 
of the war there was no treaty. When the insurrection was 
put down, the government of the insurgents was broken up, 
and there was no power to treat with. Hence, the title to 
all captured property of the Confederate government then 
became absolute in the United States”—20 Wallace 475. 
See, also, Whitfield vs. United States, Law and Eq. Reporter, 
vol. 2, p. 287. This decision recognizes the title to this very 
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land to have been in the Confederate government, and to have 
passed out of it, by conquest,into the United States. Of 
course, outside of the might of the conqueror making his be- 
hests right, that government, the United States government, 
by the voluntary act of Georgia in forming the constitution 
under which this court sits, became the lawful successor to 
the government of the Confederate States, and all the prop- 
erty which citizens of the state had sold to the original pur- 
chaser passed to the successor. Thus the plaintiffs themselves 
showed title out of themselves, unless the agent of these execu- 
tors of McDonald had no right or power to make the sale 
to the Confederate government. Therefore the question 
narrows itself to the point: did the sale by the agent, Plant, 
pass the title, which the executors were authorized by Mc- 
Donald’s will to pass ? 

3, 4. Unquestionably, before our Code, by the common 
law, the maxim “ delegatus non potest delegare,” applied to 
executors; and these executors, whilst empowered to sell 
themselves by the testator, could not delegate the power to 
another, though 22 Ga., 600, seems to intimate, if not to 
hold, the contrary. However that may be, do not the facts 
here show such an equity in the purchaser as to shut the 
mouths of these executors, or those for whom they acted, 
from asserting titlk—from denying the title which, by their 
power in writing, price fixed, their agent made for them? 
Is not such a case made that a court of equity would com- 
pel them to make title to the purchaser? We so think. 
They recovered the purchase money—their own price, fixed 
by themselves. They executed in writing a power to sell for 
that price. They administered that purchase money under 
the will. It went to the legatees, or to creditors, so that 
these legatees might get other property after the debts were 
paid, which is the same thing in effect—in substance. They 
all acquiesced in the sale for years; improvements were put 
upon the land on the faith of the purchase, and the purchaser 
got a perfect equity, and a perfect equity in Georgia consti- 
tutes legal title. 
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For myself I think that “ratione cessante, cessat et ipsa 
lew ;” and as the facts in this case show that the executors 
made the trade in substance, and the agent merely signed 
the deed for them as a sort of ministerial act, that the reason 
of the prohibition of the executors to constitute an agent 
ceased, because they themselves made the trade and carried 
out the trust and confidence reposed in their judgment, and 
their agent was like the hand which wrote down what they 
dictated. See 22 Ga., 600. 

The chief justice, too, inclines to the opinion, which I 
also hold, that their judgments sanctioned and ratified the 
act of their agent when they took the money, and the con- 
fidence of the testator was thus not misplaced or abused by 
the agent. But we all agree that the facts here make such 
an equity that the mouths of the executors, and all bound 
by their action—all represented by them in the matter of 
this will—are shut from complaint, and they are all estopped 


from setting up a title which passed equitably from them 
when they authorized the sale and got the money and acqui- 
esced so long in the trade—thereby passing, in Georgia, the 
legal title. 
As the plaintiffs thus showed title out of themselves, by 
their own evidence, of course the non-suit was right. 
Judgment aftirmed. 


Joun Burks, plaintiff in error, vs. W. W. Ler, defendant in 
error. 


Judgment was rendered on October 17th, 1868. There was a return on 
the execution, made by the constable, of no property to be found, 
dated November 3d, 1868. On April 1st, 1876, a levy was made on 
defendants’ land. 

Held, that the judgment was dormant. 

Judgments. Levy and Sale. Before Judge Barter. 


Wilkinson Superior Court. October Term, 1876. 
Reported in the decision. 
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Burke vs. Lee. 


J. W. Linpsay; Lorron & Barrett, by brief, for plaintiff 
in error. 


Lewis Lez; Bower & Bower, by brief, for defendant. 
Warner, Chief Justice. 


This case came before the court below on an affidavit of 
illegality to an execution. One of the grounds taken in the 
affidavit of illegality was that the a/zas execution, which had 
been levied on the defendant’s land, was dormant. On the 
hearing of the case, the plaintiff demurred to the defendant’s 
affidavit of illegality, which demurrer the court sustained, 
and dismissed the same ; whereupon the defendant excepted. 

It appears from the record that the judgment on which 
the execution issued was dated 17th October, 1868. There 
was a return on the execution of “no property to be found,” 
made by the proper officer, on the 3d of November, 1868 ; 
but no other entry was made thereon until the levy on the 
defendant’s land on the 1st of April, 1876, being more than 
seven years. In our judgment, the court erred in sustain- 
ing the demurrer on the statement of facts disclosed in the 
record. The defendant in error contended in his brief (the 
case having been submitted here on the briefs of both parties) 
that the record disclosed the fact, that motions and proceed 
ings were had in court between the parties, which prevented 
the execution from becoming dormant. There is nothing 
in the record before us from the court below going to show 
that any such motions were made, or proceedings had, as 
insisted on by. the defendant in error. 

Let the judgment of the court below be reversed. 
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J. T. McCrany, plaintiff in error, vs. Tue Currokere Iron 
Company, defendant in error. 


. Affidavit to obtain a possessory warrant, which decribes the affiant 
as a member of a certain firm, is not, therefore, a proceeding in fa- 
vor of the firm. The affiant is the party as an individual, if the pos- 
session violated be alleged to be his own. 

2. A warrant which conforms to the affidavit thus construed, is not to 
be dismissed on any ground which this construction obviates. 

3. 5. On certiorari by the defendant, to which the firm is a party in 
place of the real plaintiff in the warrant, there can be no correction 
of any error complained of. The certiorari cannot be sustained. 

. Even with proper parties, the superior court cannot, on the hear- 
ing of a certiorari, order the defendant in a possessory warrant to 
deliver the property to his adversary, without requiring bond and 
security from the latter, in terms of the statute, as a condition prece- 
dent. Indeed, neither the primary court, nor the superior court, on 
certiorart, should ever order one party in the warrant to deliver di- 
rectly to the other. Delivery should first be made to the proper 
ministerial officer, and by him to the party entitled, on the requisite 
bond and security being presented and approved. The officer under 
the magistrate, ought to have possession before the primary trial of 
the main case is begun. 


Possessory Warrant. Parties. Partnership. Before 
Judge UnpErwoop. Polk Superior Court. August Term, 
1876. 


Philpot, describing himself as one of the firm of the 
Cherokee Iron Company, sued out a possessory warrant for 
one bale of cotton, against Lovie Morris, J. T. McClain and 
A. Huntington. The constable arrested the defendants, but 
returned that the bale of cotton was not to be found. The 
magistrate adjudged that the warrant be dismissed as to 
Huntington; that Morris and McClain deliver to the plaintiff 
the cotton, and in default thereof that they be committed to 
the jail of Polk county, and there remain without bail or 
mainprise until the same be produced and delivered to the 
plaintiff. 

Morris and McClain carried this judgment to the superior 
court by writ of certiorari. The superior court ordered 
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that the certiorari be overruled as to McClain; that he de- 
liver the bale of cotton to the Cherokee Iron Company, and 
in default thereof that he be committed to the jail of Polk 
county, and be there confined until said cotton is produced. 
To this judgment McClain excepted. 
For the remaining facts, see the opinion. 


Kine & Jones, by E. N. Broytes, for plaintiff in error. 


JoserH A. Biance, by Wricut & Feratuerston, for de- 
fendant. 


Biecktey, Judge. 


1. When an affidavit to obtain a possessory warrant is 
made by an individual describing himself as “one of the 
firm of the Cherokee Iron Company,” and does not allege 
that the property belongs to, or was ever in possession of 


the firm, or ever went out of its possession; but on the con- 
trary, alleges that he, the deponent, was in possession of the 
property, and that it was taken from his possession, or dis- 
appeared without his consent, etc., and the warrant issues 
accordingly, the proceeding is in favor of the affiant, and 
the firm to which he belongs is no party thereto. What is 
said of his connection with the firm is mere description. 

2. But this fact is no ground for dismissing the warrant. 

3. Nor can the defendant obtain a reversal, in the supe- 
rior court, of a judgment rendered in the case by the justice 
of the peace, without making the plaintiff in the warrant a 
party to the petition for certiorari. A certiorari issued at 
the defendant’s instance, on a petition treating the Cherokee 
Iron Company as plaintiff in the warrant, and not bringing 
the real plaintiff before the superior court, will not enable 
the latter court to reach any error committed by the justice 
of the peace. 

4. On the hearing of such certiorari, it was error for the 
superior court to order that McClain, one of the defendants 
in the warrant and one of the petitioners for certiorari, de- 
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liver the property in question “to the Cherokee Iron Com- 
pany, and in default thereof, that the sheriff arrest him and 
commit him to the county jail, there to be closely confined 
without bail or mainprise, until the property is produced.” 
This order makes no requisition upon the Cherokee Iron 
Company for bond and security, as a condition precedent to 
receiving the property. For this reason, if for no other, it 
is illegal. Neither the primary court, nor the superior court, 
on certiorari, should ever pass an order requiring one party 
in a possessory warrant to deliver to the other. The order, 
when proper to be made, should be for delivery to the officer, 
and then by the officer to the party entitled. Generally, no 
final order should be passed disposing of the property, by 
the primary court, until after the property is produced and 
placed within the power of the court or its officer. See 31 
Ga., 126. Under section 4038 of the Code, the proceeding 
to compel production ought to take place upon the return 
of the warrant, and before going into any question except 
that of the defendant’s ability and liability to produce. The 
scheme of the statute is, that the property shall be under 
the control of the magistrate at the time the final order is 
made. Imprisonment is a means of preparing the main case 
for trial and judgment, not a means of carrying the judgment 
into effect. This seems to be the sound construction of 
those provisions of the Code relating to the whole subject. 
Sections 4033 to 4040. The case in 24 Ga., 379, is no ad- 
judication by this court to the contrary. 

5. Inasmuch as the Cherokee Iron Company was not a 
party to the possessory warrant, and the plaintiff in that 
warrant was not a party to the certiorari, the superior court 
did not err in overruling the certiorari as to McClain. But 
it did err in requiring him to deliver the property to the 
Cherokee Iron Company. 

Judgment reversed. 
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Wittiam H. Bonner, trustee, plaintiff in error, vs. E. H. 
Mereatr, defendant in error. 


. A note under seal is not barred until twenty years after date. 

. While, in adeed from defendant in fi. fa. to claimant, the receipt or 
recital of the payment of purchase money may be evidence of its 
payment, when the deed was made before the suit in which the 
judgment was obtained, was commenced, yet it is but prima facie 
evidence, and a charge that it is not evidence will not necessitate the 
grant of a new trial, if the other facts of the case required the verdict 
as found. 


Claim. Promissory Notes. Statute of Limitations. Deeds. 
3efore Judge Gipson. Hancock Superior Court. October 
Term, 1874. 


The motion of claimant for a new trial, set forth in the 
opinion, was overruled, and he thereupon excepted. 
For the other facts, see the opinion. 


J. T. Jorpan ; Groree F. Prerce, for plaintiff in error. 
R. Toomss; J. A. Brtiups, for defendant. 


Jackson, Judge. 


Metealf obtained judgment against John Bonner, the 
father of Wm. H. Bonner, the trustee for his wife and chil- 
dren, and the claimant in this case as trustee. The fi. fa. 
was levied upon a tract of land, in the county of Hancock, 
as the property of John Bonner, and the property was 
found subject. The claimant moved for a new trial, on two 
grounds: first, that the note on which the judgment was 
obtained, as appeared from the record of the suit in the 
court. which granted the judgment, was barred when that 
suit was begun ; and, second, that the court erred in charg- 
ing the jury, that the recitals in the deed from John Bonner 
to W. H. Bonner, trustee, of the receipt of the purchase 
money, were no evidence of the payment thereof, if the 
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deed was made after the debt of John Bonner to plaintiff 
was contracted. 

1. In respect to the first question, we think that the note 
was not barred. It was sealed, and ran twenty years. The 
writ was filed in office 14th September, 1866; the sealed 
note was dated 19th of October, 1846; so that suit was 
brought within twenty years. Besides, various entries were 
upon it, and the court would presume that sufficient evidence 
had been before the court to show that it was not barred 
after trial, verdict and judgment. But the fact is enough, 
that suit was brought within twenty years. 

2. The other point is in respect to the recitals in the deed, 
and the weight to be given them. They were made after 
the debt was contracted, but before suit was begun, and, 
being against the apparent interest of the defendant in ji. 
Ja., and regarded as his declarations, perhaps they were 
prima facie evidence of payment. The rule in respect 
to declarations of defendant in jf. fa., and their admissi- 
bility and weight, seems to be, that they are admis- 
sible if made before suit, and are prima facie evidence 
—8 Ga., 66; 20 Ga., 220, 240; 28 Ga., 170. Code, §3784. 
Whether the recitals in a deed, made after indebtedness, but 
before suit, are such declarations as will come under this 
rule, is another question. On this precise question, in 20 
Ga., 221, Judge Benning says: “The note on which the ji. 
Ja. was founded, was made on the 6th of March, 1851, and 
the deed was made on the 24th of July, 1850. This being 
so, the recital, when made, was against the interest of Har- 
vard,” who was the defendant in jv. fa. at that date. It will 
be thus seen, that Judge Benning puts the decision in that 
case on the recital being against the interest of defendant 
in ji. fa., as the recital was made before the existence of 
the debt, as well as before suit, and the latter part of the 
opinion confirms this view. 

It is not apparent how the recital in this deed, when the 
question in issue is, was it fraudulent or not in respect to 
creditors, and when it was made to his son by defendant in 
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ji. fa., and when defendant in fi. fa. retained possession of 
the land, was against the interest of the defendant in ji. fa. ; 
and the principle on which the rule rests is, that the decla- 
ration must be against the interest of the defendant. We 
rather think, that, in such a ease as this, the reason of the 
law ceasing, that the law ceases too. Section 2698 of the 
Code, however, would seem to imply, that recital of payment 
of purchase money is prima facie evidence. 

However that may be, we are of the opinion, that, in this 
case, the prima facie evidence, if it be such, is very slight, 
and has been abundantly rebutted by the facts of the case, 
and that, therefore, the claimant was not hurt by the charge. 
See Booher vs. Worrill, 57 Ga.,235. We, therefore, aftirm 
the judgment. 

Judgment affirmed. 


THe Mayor anp Counctt or THE Crry or Romr, plaintiff in 
error, vs. Joun L. Dopp, defendant in error. 


1. A municipal corporation is bound to keep its streets, sidewalks and 
bridges in a safe condition for travel in the ordinary modes, by night 
as well as by day, and if it fails to do so, it is liable for injuries sus- 
tained in consequence of such failure. 

. Though the plaintiff may, in some way, have contributed to the 
injury sustained by him, yet that will not prevent his recovery if, 
by ordinary care, he could not have avoided the consequences to 
himself of the defendant’s negligence. 


Municipal Corporations. Roads and Bridges. Before 
Judge Bucuanan. Floyd Superior Court. January Term, 
1875. 


Reported in the decision. 


C. Rowett; Dasney & Fovucue; Smrrn & Branuam, 
for plaintiff in error. 


Wricut & Fratuerston, for defendant. 





ATLANTA, JANUARY TERM, 1877. 239 


The Mayor and Council of the City of Rome vs. Dodd. 
Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover damages for injuries received in falling 
through a hole in a bridge across a ditch, in one of the defend- 
ant’s streets, which the plaintiff alleged had been negligently 
and carelessly suffered to remain there, after full knowledge 
of its dangerous condition. On the trial of the case, the 
jury, under the charge of the court, found a verdict in fa- 
vor of the plaintiff for the sum of $1,841.00. The defend- 
ant made a motion for new trial, on the ground that the 
verdict was contrary to law, contrary to the evidence, and 
because the court erred in charging the jury that “if the 
plaintiff, by ordinary care, could have avoided the conse- 
quences to himself caused by the defendant’s negligence (if 
the evidence shows negligence on the part of the defendant), 
the plaintiff will not be entitled to recover. But if the 
plaintiff did use ordinary care, and if while in the use 
thereof, by reason of the defendant’s negligence, he sus- 
tained injury, the defendant will not be relieved, although 
the plaintiff may in some way have contributed to the in- 
jury sustained.” The court overruled the motion for a new 
trial, and the defendant excepted. 

The defendant was bound to keep its streets, sidewalks, 
and bridges in a safe condition for travel in the ordinary 
modes, by night as well as by day, and if it failed to do so, 
it was liable for injuries sustained in consequence of such 
failure—The City of Atlanta vs. Perdue, 53 Ga. Lep., 607. 
There was no error in the charge of the court as to contrib- 
utory negligence, even if the evidence had shown that the 
plaintiff, by his own fault, had contributed to the injury sus- 
tained by him in falling through the hole in defendant’s 
bridge, which had been there for six weeks—Code, §2972. 
The verdict is sustained by the evidence, and therefore is 
not contrary to law, nor so excessive in amount as to au- 
thorize this court to interfere with it. 

Let the judgment of the court below be affirmed. 
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Tue Eacre anp Puanrx Manvractrurtne Company, plaintiff 
in error, vs. J. Ruopes Browne, defendant in error. 


. Witnesses not experts, but who give the reasons for their opinion, 
may testify to the value of services described to them in their exam- 
ination and proved by other witnesses to have been rendered by a 
person in the line of his special business, they knowing his profes- 
sional standing, and having employed him or been employed with 
him elsewhere, and there seen the actual results of his skill, though 
knowing nothing personally of the particular services now in ques- 
tion. 

. Opinion of the supreme court declaring a previous verdict excessive, 
is not to be read to the jury on the new trial—certainly not, unless 
both trials are on the same evidence, . 

. Officer of a corporation, accepting and serving under a known by- 
law providing that official salaries are to be fixed by the president 
and directors, is to be understood as undertaking the performance 
of his duties for such salary as may be established in a fair and 
honest execution of the by-law. 


Witness. Experts. Evidence. Corporations. Before 
Judge Krippoo. Muscogee Superior Court. November 
Term, 1876. 


Browne brought assumpsit against the Eagle and Phoenix 
Manufacturing Company for $21,000.00, alleged to be due 
him for services rendered from May 4th, 1866, to June 4th, 
1868, in planning, preparing and organizing for the erection 
of defendant’s factory, and in superintending, for the period 
aforesaid, the mounting and putting in operation its ma- 
chinery, and in generally supervising the manufactures fab- 
ricated and sold by the defendant, ete. The defendant 
pleaded the general issue and the payment of $11,107.07 in 
satisfaction and discharge of said claim. 

The jury found for the plaintiff $3,436.59, with interest 
from June 4th, 1868. The defendant moved for a new 
trial upon numerous grounds, which will be taken up ser7- 
atim. 

The case turned entirely upon the value of the plaintiff's 
services, if, under the by-laws and the consequent action of 
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the board of directors, he was entitled to recover upon a 
quantum meruit. Upon the question of value the evidence 
was voluminous and conflicting ; it will only be noticed so 
far as is necessary to illustrate the errors complained of. 

The first ground of the motion for a new trial was based 
on the fact that the court allowed the plaintiff to read in 
evidence the answer of James A. Farley to the sixth and 
seventh interrogatories, as follows: 


To the sixth, “I think his services, under the circum- 
stances, to do the work he did, worth at least $10,000.00 per 
annum.” 

To the seventh, “I do not think the amount sued for ex- 
cessive.” 

The defendant objected to these answers for the following 
reasons: first, that it did not appear that the witness was an 
expert ; second, nor that he knew the character and extent of 
the services; third, nor the value of such services. 

This witness also testified that plaintiffs reputation was 
that of a skilful manufacturer and manager of a first-class 
manufactory ; that he, witness, had no personal knowledge 
of manufacturing; that plaintiffs control and management 
of the Tallassee factory has given satisfaction to the receivers, 
of whom he, witness, was one; that he has been associated 
with plaintiff in the management of the Tallassee factory 
since January 23d, 1874; that plaintiff was engineer and 
superintendent of the manufacturing department; that his 
duties have been discharged skilfully and satisfactorily to 
the receivers. That witness has never been engaged in 
manufacturing except as receiver; that he isa banker; that 
he is not sufficiently acquainted with manufacturing or ma- 
chinery to say that he is a competent judge of the skill and 
capacity of the plaintiff. That his judgment of the value 
of plaintiffs services is based upon what has been paid for 
similar services in other cases ; that he has no personal know!l- 
edge of the value otherwise; that he thinks such services 
would have commanded a salary of $10,000.00 more readily 
in 1867, 1868 and 1869 than now. 
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The second ground of the motion was substantially the 
same as the first. 

The third was because the court allowed the plaintiff 
to read in evidence the answer of Bickett D. Fry to the 
sixth interrogatory, the defendant objecting upon the same 
grounds as to the answer of Farley. 

The answer was as follows: “I think his services in the 
capacity named would be valuable to any corporation, con- 
sidering that during the period he was employed such 
services were paid for at higher rates than now; I do not 
consider the amount sued for excessive.” 

This witness also testified that plaintiff was for three years 
consulting engineer of the Tallassee factory, of which wit- 
ness was then, and is still, secretary and treasurer; that he 
very frequently visited the factory in such capacity, and had 
frequent opportunities of judging of plaintiff's skill as a 
manufacturer; that he has always regarded him as one of 
the most skilful and experienced mill managers and engineers 
in the south. That witness was connected with the Tallassee 
factory from 1869 to 1873, during the presidency of Benj. 
H. Micon; that it met heavy losses, but not from the man- 
agement or instrumentality of the plaintiff. The mill did 
turn out a proper quantity of goods, and of the proper 
quality, while Micon was president and plaintiff was giving 
directions in connection with the management; that the 
mill was unsuccessful from financial mismanagement wholly. 
That witness is the agent and executive officer at the factory ; 
that the production of the mill is large in quantity and good 
in quality ; that plaintiff, as consulting engineer and as re- 
ceiver, has exhibited skill and good judgment. That he 
_has known persons to be employed to do the character of 
work for which plaintiff is suing, but does not know what 
compensation they received. That he judges the value of the 
compensation by the importance of the work, and the skill 
and experience necessary to execute it; that witness could 
not do such work himself, but knows others who could; 
that he is receiving $2,000.00 per annum. 
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The fourth ground was substantially the same as the 
third. 

The fifth was because the court would not allow counsel 
for defendant to read as a part of his argument tothe jury, 
or otherwise, this case as reported in 53 Ga. FRep., 153, on 
writ of error from a former trial. 

As to this the presiding judge says, that he would not 
allow the case read, as the facts reported were different, and 
the opinion itself is not one of law, but an expression of the 
judge as to facts, which might improperly influence the 
jury. 

The sixth ground was based on the following charge of the 
court : 

“Tt is claimed by the defendant in this case, that, al- 
though the plaintiff may have done some work for it, 
he did it under certain circumstances and under employment 
which constituted him an officer of the company, and that 
it had the right to fix his salary, and did fix it, so as to 
determine the question as to how much he was to receive 
for the services he did actually perform. If you believe 
that the plaintiff‘agreed with the defendant to, and did fill 
a certain office for the company, and that the services that 
he did perform were duties of that office in the company, 
and that the agreement at the time he took such office 
was, that the board of directors might, for that time, after- 
wards fix what his salary should be, and if you believe that 
he requested them after that time to fix his salary, and that 
they did fix it, by virtue of such an agreement as this, made 
by him with the company, to fill a certain office of the com- 
pany, and that they did fix it at a certain amount, then he 
would be bound by such an agreement as that; provided 
the company, in fixing that amount, did not fix it at such an 
unreasonably low price as to show there was unfairness to 
him in fixing that amount. 

“ A by-law of the company that the board of directors shall 
fix the salaries of its officers, without something more, some 
agreement that they should fix it after he entered the office, 
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would not compel one performing the duties of such office 
to receive the salary they fixed for the services which he did 
perform prior to that time in the office, and if he had per- 
formed them without such an agreement as I have described, 
and knew such by-law existed, he would be entitled to com- 
pensation for whatever his services were reasonably worth 
in oftice up to the time they did fix a certain salary for that 
office. If he performed any services for them after they 
did fix that salary and notified him of the fact that they had 
fixed the salary, then he would be entitled to compensation 
after that time in the same proportion as the salary was toa 
year, for the time he served after they did fix it and notified 
him, unless he notified the company that he would not 
accept such salary, and then, by request, or their action or 
conduct, they induced him to stay and serve them longer in 
that capacity. 

“Tf they, by their conduct, induced him to serve them 
longer, after he had distinctly refused to accept the salary, 
then he would be entitled, also, after that time, to have com- 
pensation for what his services were reasonably worth.” 

The by-laws referred to in the charge were as follows: 

*‘Sec. 5. At the first meeting of the directors subsequent to their 
election they shall elect one of their own members president of the 
company, and they shall also elect a secretary and treasurer, who shall 
be a stockholder in the company. 

**Sxc. 10. The president and directors shall appoint such officers as 
may be considered requisite for the service of the company, who shall 
be removable by the board. They shall fix the compensation of the 
secretary and treasurer, and the other officers required. In their dis- 
cretion they may or may not require bonds of the several officers of the 
company.” 

There was evidence to show that these by-laws were 
prepared by a committee of three, one of which was the 
plaintiff, appointed by the stockholders for that purpose ; 
that they were drawn on May 3d, 1866, and reported on the 
10th of the same month; that most of these laws were 
suggested by plaintiff, and the 10th was adopted on his 
motion ; that plaintiff was a director of the defendant from 


the beginning ; that about the 10th of March, 1868, plaintiff 
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requested that the board of directors should fix his salary ; 
that a meeting was accordingly called, on the 12th of the 
same month, and $4,500.00 per annum compensation allowed 
him. 

As to what the plaintiff said at the time the information 
as to the action of this meeting was communicated to him, 
the evidence is conflicting, but that for the defendant would 
indicate that he said if the directors would give him $5,000.00 
per annum he could operate with them pleasantly, otherwise 
he would resign and sell his stock. He insists that he de- 
manded then $8,000.00 per annum. 

Plaintiff resigned and sold his stock soon after. He re- 
mained in his position until defendant could secure the 
services of some one else, to-wit: until June 1st, 1868. Not- 
withstanding the fact that the plaintiff had overdrawn his 
salary, if he was bound by the amount fixed by the direc- 
tors, yet the books were balanced by the defendant because 
plaintiff had acted so “cleverly” in remaining until his place 
could be filled, and on account of the desire of the directors 
to part pleasantly with him. On May Ist, 1872, this suit 
was commenced. 

The motion was overruled, and the defendant excepted. 


Prasopy & Brannon; James Jounson, for plaintiff in 
error. 


R. J. Mosrs; M. H. Bianprorp, for defendant. 
Biecktey, Judge. 


1. What would be a reasonable salary for services per- 
formed by the plaintiff in the line of his special business, 
may be shown by witnesses who have employed him or 
been employed with him, and have seen the results of his 
skill, and who know his professional standing, although the 
witnesses are not experts, and although they know nothing 
of the particular services sued for, except from a general 
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description of the same contained in the interrogatories in 
answer to which their evidence is given. That testimony 
from such sources might be of little weight, would not ren- 
der it inadmissible, the witnesses giving, with their opinion, 
the reasons on which it is founded. Such evidence is barely 
admissible. Doubtless it ought to weigh no great deal with 
the jury. It goes rather to what the plaintiff is capable of 
earning, than to what he has actually earned in serving the 
defendant. 

2. When the only point ruled by the supreme court on a 
previous writ of error in the same case was, that the finding 
of the jury was excessive in amount, the official report of 
that decision should not be read to the jury on the new trial, 
as argument or otherwise, unless the evidence be the same 
on the latter as it was on the former trial. The jury should 
act on the evidence before them, and not on that which was 
before a previous jury. Even if the evidence was the same, 
it is doubtful whether the opinion of this court, any more 
than that of the superior court, ought to be used to overbear 
the independent thought of the jury in fixing the amount 
for which their verdict should be rendered on the facts 
proved. There is no presumption that a second jury would 
go to any excess because the first did. 

3. When, at the time an officer of a corporation accepts 
his appointment and enters upon his duties, there is a by- 
law in force (of which he has knowledge) to the effect that 
the compensation of each officer is to be fixed by the presi- 
dent and directors, he is (in the absence of any express agree- 
ment to the contrary) to be understood as consenting to 
serve for whatever rate of compensation the president and 
directors, in a fair and honest execution of the by-law, may 
establish. If he should serve for a period, long or short, 
before the president and directors had fixed any salary for 
his position, he would, by his own choice, anticipate their 
action; and at whatever time, during his continuance in 
office, they might act, he would be bound thereby, both as 
to the past and the future. Were they to decline or un- 
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reasonably postpone proper action in the premises, he would 
have the remedy of mandamus to oblige them to a perform- 
ance of duty. But if the disbursing officer of the corpora- 
tion desired to pay him on any basis, other than that contem- 
plated by the by-law, he would have no right to do it, since 
the by-law is obligatory alike upon all the officers and mem- 
bers of the corporation. Such a by-law is not only within 
the legal competency of the corporation to establish, but is 
eminently right and proper. The record shows that it was 
adopted, not only with the plaintiff's consent, but at his 
suggestion. 
Judgment reversed. 


Wim L. Carnoun, executor, plaintiff in error, vs. 
Ametia A. Catuoun, defendant in error. 


A widow is entitled to the possession of the mansion in which her 
husband left her at his death, until dower, or its equivalent, has been 
assigned her, and this right to its possession is additional to, and 
independent of, her year’s support. 


Dower. Year’s Support. Husband and Wife. Before 
Judge Prerptes. Fulton Superior Court. October Term, 
1876. 


Reported in the opinion. 

Cottier & Cor.irr, for plaintiff in error. 
A. W. Hammonp & Son, for defendant. 
Jackson, Judge. 


This case was tried on a bill in equity, an affidavit of ille- 
gality and a rule against the sheriff, all together, by consent, 
at the same time. 
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Mrs. Calhoun had her year’s support set apart by the 
ordinary, obtained judgment, fi. fa. was thereupon issued, 
and the sheriff ruled for not making the money, but 
receiving the executor’s affidavit of illegality. The executor 
also filed a bill of injunction, setting up that she had 
received her year’s support in the house, the use of which 
she had had, and that she could not elect a child’s part of 
the property, as the will provided for her other property 
in lien of dower. The court below ruled that she was 
entitled to the year’s support, and granted a rule absolute to 
that effect, and refused the injunction asked by the execu- 
tor’s bill. Nine hundred dollars was the sum set apart ; 
some of it had been paid, and the rule was made absolute 
for the balance. The illegality was also dismissed. 

The only legal questions presented for our review are: 
first, is the widow entitled to her home over and above a 
year’s support, or must she be charged with rent as part of 
the year’s support ? and, second, after repudiating the pro- 
vision of the will in lieu of dower, can she then reject 
dower and take a child’s part of the realty ? 

In respect to the first point, it seems to us that the Code 
settles it ; section 1768 provides that she shall have the posses- 
sion of the dwelling house from the death of her husband until 
dower is assigned her. She cannot make her application for 
dower until three months after the death of her husband, so 
that it would probably take at least a year from his death 
for her to have it assigned and made the judgment of the 
court, even if it were not litigated. It would thus seem 
that the least time during which she should have the man- 
sion would be twelve months. It follows that she cannot be 
charged with rent for the mansion for twelve months. The 
scheme of our law seems to be that when death takes away 
the head of the family, the widow shall not be disturbed in 
the house in which her husband left her, until she gets 
dower, or its equivalent; and, that until that time, or at 
least for one year, she shall have adequate support according 
to the estate of her husband, and the manner in which he 
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had maintained her when in life. In this case, nine hundred 
dollars was set apart, and she had the use of the house some 
six months. There is evidence that the commissioners 
intended house-rent to be included in the nine hundred dol- 
lars ; but they evidently did not consider her right to this 
house, her title to its possession, for it is in proof that its 
rental for a year is worth $900.00 itself; so that, if they 
included that, they gave her nothing for her year’s support. 
We think, as she had the house but half the year, nine hun- 
dred dollars was but small, poor, compensation for a year’s 
support. It was, really, but four hundred and fifty dollars. 
Taking the case altogether, we think that the court was 
right to make the rule absolute, and to dismiss the affidavit 
of illegality, and to refuse the injunction. 

In regard to the other point, the right of the widow to 
elect a child’s part of the realty, in lieu of dower, after 
she has already elected between the provision in the will 
and dower, we decline to express an opinion, because it is 
doubtful whether the court below passed upon the point, 
and the whole will is not before us. The other point con- 
trols this case. 

Judgment affirmed. 


J. B. Ross, plaintiff in error, vs. Jutta A. Wirson, defendant 
in error. 


A widow is entitled to dower in lands held by her deceased husband as 
a tenant in common. Partition need not precede the setting aside 
of the dower. 


Dower. Tenancy in Common. Before Judge Wricur. 
Decatur Superior Court. May Term, 1876. 


Reported in the decision. 
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W. O. Fiemine; J. C. Rurnerrorp, for plaintiff in error. 


No appearance for defendant. 
Warner, Chief Justice. 


This case came before the court below on objection to the 
return of commissioners appointed to assign dower to the 
widow of James Wilson, deceased, on the following agreed 
statement of facts, to-wit: ‘That Ross made to Finch and 
Wilson a deed of conveyance to the land on which the de- 
mandant claims dower; that said parties gave to Ross a 
mortgage to secure a joint and several note for the payment 
of the purchase money of said land; that there never has 
been a partition of said land between said Finch and Wilson, 
either in their lifetime, or between said Finch and the ad- 
ministrator of said Wilson since his death.” The court held 
and decided that the widow was entitled to dower in the 
land of her deceased husband, Wilson, held by him as a ten- 
ant in common with Finch before partition, and confirmed 
the report of the commissioners, whereupon Ross, the ob- 
jector, excepted. 

The only question made here, was whether the widow of 
Wilson was entitled to dower in the land held by him as a 
tenant in common with Finch before partition thereof. 
What is dower by the law of this state? Dower is the right 
of a wife to an estate for life in one-third of the lands, ac- 
cording to valuation, including the dwelling-house (which is 
not to be valued unless in a town or city) of which the hus- 
band was seized and possessed at the time of his death, or 
to which the husband obtained title in right of his wife— 
Code, $1763. Wilson, the deceased husband, at the time of 
his death, was seized and possessed of the land in question 
as a tenant in common with Finch, and his widow was en- 
titled to the one-third part thereof in the same manner, and 
to the same extent, as her deceased husband was seized and 
possessed of it at that time. A partition of the land was 
not necessary in order to perfect her legal right to dower in 
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the land. See 1 Scribner on Dower, 326. The legal right 
of the widow to her dower in the land being established, 
she would be entitled to a writ of partition, under the pro- 
visions of the statute, to have the land divided so as to obtain 
her one-third part thereof, according to valuation. The 
widow’s legal right to dower in the land, at the death of her 
husband, was as perfect and complete before partition thereof 
as it would have been afterwards. Partition of the land is 
only necessary for the purpose of her enjoyment of her right 
of dower in it, but does not create or confer that right upon 
her. 
Let the judgment of the court below be affirmed. 


Tuer Mose Fire Department Insurance Company, plaintiff 
in error, vs. Coteman & Co tat, for use, defendants in 
error. 


. Parol evidence is admissible to prove that the insurance agent knew 
a fact which he ought to have stated in the policy, but did not. 

. To render a contract of insurance void, under the Code of Georgia, 
for any matter, whether of covenant or representation, there must 
be some degree of materiality in such matter. 

3. The cash value of a house is not necessarily what it cost to build it, 
or what it would cost to build a similar house at the same place. 

. There was no material error in the charge of the court, and the ver- 
dict is warranted by the evidence under the law applicable to the 
case, 


Insurance. Evidence. Principaland Agent. New Trial. 
Before Judge Tompkins. Chatham Superior Court. May 
Term, 1876. 


This was assumpsit upon a policy of insurance by which 
the defendant contracted to insure the plaintiffs against loss 
by fire, to the extent of “$1,000.00 on their two-story wooden 


store,” and “$3,000.00 on their stock of general merchan- 
17 
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dise,” ete. The defendant pleaded, amongst other matters, 
over-valuation and breach of warranty, fraud and false swear- 
ing, and that the building was on leased ground, and the 
interest of plaintiffs less than the unconditional and sole 
ownership, but not so entered on the policy. 

The following facts were disclosed by the testimony : 

The application for insurance stated that the actual cash 
value of the building to be insured was $3,000.00, of the 
merchandise $5,000.00. It also provided that not more than 
three-fourths of the value of property would be insured. 
The applicants covenanted that the foregoing statements 
were true, and agreed that they, with answers to certain 
questions propounded, should be considered the basis on 
which the insurance was to be effected, and understood as 
incorporated in and forming a part and parcel of the policy. 

On the face of the policy was this provision: “Special 
reference being had to the insured’s application and diagram, 
which is their warranty and a part hereof. It is understood 
and agreed to be a condition of this insurance that in case 
of any loss or claim under this policy, this company is and 
shall be liable only for three-fourths of the same, not exceed- 
ing the sum herein insured, and that one-fourth shall be 
borne by the insured.” 

The first condition of the policy provided that “if the 
interest of the assured in the property, whether as owner, 
trustee, * * lessee, or otherwise, be not truly stated in this 
policy, * * this policy shall be void.” 

The third condition provided that “if the interest of the 
assured in the property be any other than the entire, un- 
conditional and sole ownership of the property, for the use 
and benefit of the assured, or if the building assured stands 
on leased ground, it must be so represented to the company, 
and so expressed in the written part of the policy, otherwise 
the policy shall be void.” 

Amongst the memoranda which followed the conditions 
was this: “ And it is hereby mutually understood and agreed, 
by and between this company and the assured, that this 
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policy is made and accepted, upon and with reference to the 
foregoing terms and conditions, * * * all of which are 
hereby declared to be a part of this contract, and are to be 
used and resorted to in order to determine the rights and 
obligations of the parties hereto, in all cases not herein 
otherwise specially provided for in writing.” 

Also this: “It is furthermore understood and made _part 
of this contract, that the agent of the company has no au- 
thority to waive, modify, or strike from the policy, any of 
its printed conditions.” 

The building was on ground leased for five years, the 
consideration of the lease being the erection of the building, 
which was to become the property of the lessor at the ex- 
piration of the lease. It cost from $1,500.00 to $1,700.00, 
though plaintiffs swore it was worth $3,000.00. It could 
be replaced for a trifle less than its original cost. 

Testimony was offered by the plaintiffs to show that the 
agent of the defendant, at the time the application was 
made for insurance, was informed that the building stood 
on leased ground. To this the defendant objected, but the 
evidence was admitted. 

The agent testified that he would have insured the prop- 
erty for the amounts covered by the policy even though he 
had known that the building was on leased ground, and that 
if he had the information at the time of the application, it 
was his fault that it was not inserted. 

If the rulings of the court were correct upon the ques- 
tions of law presented in the case, there was evidence to 
sustain the verdict. 

The jury found for the plaintiffs $3,849.61, with interest. 
The defendant moved for a new trial upon various grounds, 
all of which may be reduced to the following : 

1. Because the court erred in admitting testimony to 
show that the defendant’s agent knew, at and before the 
issuing of the policy, that the insured building was on 
leased ground. 

2. Because the court charged the jury that the fact that 
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certain representations of the assured in their application 
for insurance, which were warranted to be true, were un- 
true, did not invalidate the policy, unless the nature, char- 
acter or extent of the risk was thereby changed. 

Here was the main point in the case, and the question is 
presented in many ways in the motion for new trial. De- 
fendant insisted that if any of the statements made in the 
application, which were warranted to be true, were false, 
the policy was void, but the court held that this result did 
not follow unless the risk was, in some way, thereby 
changed. 

3. Because the court erred in charging, that if the jury 
found that the building was on leased ground, and the de- 
fendant knew nothing of it, was not informed of it, that 
avoids the policy; but if the defendant did know, through 
its agent, and that agent knew it ought to have been in- 
serted, and did not do it, then it is as though it had been 
inserted. 

4. Because the court erred in charging that the cash 
value of the building when insured, was not necessarily the 
cost of erecting it. 

5. Because the verdict was contrary to the law and the 


evidence. 
The motion was overruled, and the defendant excepted. 


W. D. Harpen, for plaintiff in error. 
R. E. Lesrer, for defendants. 


Biecktey, Judge. 


1. The insured had an insurable interest. That is not 
disputed. They owned the building for a longer period 
than the insurance had to run, and were under covenant 
with their lessor to rebuild, in case of its destruction. For 
all purposes of honesty and good faith, as between them- 
selves and the insurance company, they were owners. Their 
application, therefore, was true as far as it went. It did 
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not represent what their estate in the building was; nor 
did the terms of the contract require them to make that dis- 
closure in the application, or elsewhere in writing. If 
they made it orally, they did all that they were required or 
expected to do. The insertion of the fact in the policy was 
the business of the agent. It was not incumbent upon 
them to supervise the execution of his work. He was not 
their servant, but the servant of the company. What he 
knew, the company knew, notice to him being notice to it— 
Code, §2200. Because he omitted to create written evi- 
dence that they made known the true character of their es- 
tate in the premises, shall other evidence be forever ex- 
cluded? Shall the fact never be proved, because the kind 
of evidence which the company intended their agent to 
furnish as a memorial of it, was not furnished, in conse- 
quence of his neglect? Can the company thus take control 
of the subject of evidence, and have rules applied to its 
transactions that do not apply to the transactions of other 
people? Generally, what takes place in parol may be 
proved by parol. Here was a parol communication, made by 
the insured to the agent of the insurer. The law did not 
require it to be made in writing, nor did the contract be- 
tween the parties so require. When the question arises in 
court whether it was made or not, why may not the parol 
act of making it be proved by parol evidence? We think 
it may be done, and so rule—40 Ga., 135; 41 Jb., 660. 
The agent was not merely empowered to receive applica- 
tions, but to make contracts. The company he represented 
was not a corporation of this state. It was present here by 
him, and his acts and omissions were its acts and omissions, 
Representations made to him in the regular transaction of 
business, were made to it. 

2. So much of this case as turned upon dealing with the 
subject of materiality, whether of covenant or representa- 
tion, we think is ruled by 53 @a., 537. The Code governs 
the contract, and the construction of the Code is settled, to 
the effect that what is wholly immaterial to the risk, is so 
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utterly immaterial that the yea or nay of it will not render 
the policy void. If this be the true meaning of the Code, 
even an express stipulation by the parties that the validity 
of the policy shall depend on immaterial as well as material 
matters, is, at bottom, an attempt to repeal the law. Such 
a stipulation is itself immaterial, in the sense of being idle 
and nugatory. The Code, instead of relegating to the par- 
ties the subject of materiality, holds possession of it for 
rational and honest adjudication by the tribunals of the 
country. Whoever makes a contract of insurance in this 
state, must submit to have its force and effect governed by 
the statutory provisions applicable to that class of contracts. 
There is a public policy involved in standing by substance. 
Insurance is business, and not elaborate and expensive 
trifling. Of course, what is in any degree material should 
be allowed its due effect; but the absolutely immaterial 
should count for nothing. 

3. That the cost of building is not necessarily the value 
of a structure, must be obvious. 20 Ga., 359, 367, 368. 

4, The charge of the court may not have been accurate 
in every respect, but we think its positions were sound, in 
the main, and that, under the evidence and the law appli- 
cable thereto, the jury were well warranted in the verdict 
which they rendered. 

Judgment affirmed. 


Ernevprep E. Putiuiires, plaintiff in error, vs. Maptson But- 
LARD, defendant in error. 


. Evidence ot general reputation of insolvency is not admissible. 

. The receipt of a bank check is not payment of an antecedent debt 
until it is itself paid. The Code but codifies the old law in Georgia 
on this point. 

. When the verdict is right and the errors in charge, if any, would 
not affect the result, this court will not grant a new trial. 


Evidence. Checks. Debtor and Creditor. New Trial. 
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Before Judge Parr. Pulaski Superior Court. May Term, 
1876. 


The following, taken in connection with the opinion, suf- 
ficiently reports this case: 

Defendant, after testifying that, at the time when the 
check was given, he had sufficient funds on deposit at the 
bank to meet the indebtedness, offered to prove that, at the 
close of the civil war, the bank was generally reputed to be 
insolvent. This evidence was rejected by the court. 

The court charged, among other things, substantially as 
follows: Bank checks are not payment until themselves paid. 
If the jury believe, from the evidence, that the check was 
presented for payment within a reasonable time, and pay- 
ment was refused except in Confederate money, and Phillips 
had notice of such refusal by the bank to pay, within a rea- 
sonable time, he is liable—Confederate money not being 
legal tender, and the holder of the check not being bound 
to receive it in payment thereof. 

The court refused to charge, on request of defendant’s 
counsel, that if unreasonable delay in the presentation of 
the check for payment were proved, then the burden of 
proof was on the plaintiff to show that Phillips was not in- 
jured by such delay. Also, that if the check was given May 
Ist, 1862, and was not presented for payment until the fall 
of 1862, the delay was at plaintiff’s risk. 


Lanier & Anperson, Hirt & Harris, for plaintiff in 
error. 


No appearance for defendant. 
Jackson, Judge. 


This was a suit on a bank check for $508.00, dated 1st of 
May, 1862. The check was given for services as overseer 
for the preceding year ; the check was presented for payment 
in the fall, and payment was refused, except in Confederate 
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money. The jury found for plaintiff $254.00; the defend- 
ant moved for a new trial; the motion was overruled, and 
defendant excepted. 

1. The first question is, was it admissible to prove the in- 
solvency of the bank by general reputation? We think it 
was not—13 Ga., 417. Besides, it was admitted by the de- 
fendant, in his own testimony, that the bank, after the war, 
paid, or could pay, fifty cents on the dollar, and the evidence 
was offered to prove the insolvency of the bank, by repu- 
tation, after the war. 

2. The next question is, was the receipt of the check pay- 
ment until it was itself paid? The Code says, in express 
terms, that it was not—Code, $2867. We think this provision 
but codified the law as it stood before in Georgia. We are 
also of the opinion that the reasonableness of the time of 
presentation of this check was properly left to the jury 
under the circumstances, the country being then at war, and 
the pursuits of peace more or less interrupted. Besides, 
the jury reduced the check largely, and thus it appears that 
it found the time unreasonable, and made the plaintiff pay 
damages therefor. So, in regard to the question of the 
burden of proof being on plaintiff to show that defendant 
was not damaged, the jury found that he was damaged, and 
by reducing the recovery fixed the damage. 

3. The main question is, was the verdict right, or has the 
plaintiff in error showed that it was wrong? The principal and 
interest, at the time of the verdict, was over $1,000.00. The 
jury reduced it to $254, making plaintiff pay damage to the 
amount of over $750.00; or they made him forfeit one half 
the principal and all the interest. The defendant ought not 
to complain; the plaintiff never got one cent from the 
check, and we think the jury has made him lose enough. 

Judgment aftirmed. 
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Dante B. Sanrorp, plaintiff in error, vs. Joan W. A. San- 
ForD, defendant in error. 


. A devise to testator’s son for life, and after his death, to his lawful 
child or children, and in the event of his leaving no such child or 
children, the property then to revert to the testator’s estate, and be 
equally divided among his children, is no attempt at creating an es- 
tate tail. Children left by the tenant for life, were seized of the re- 
mainder in fee. 

. A tenant in common may sue severally in ejectment, but can recover 
no more than his own interest. 


Wills. Estates. Ejectment. TenantsinCommon. Be- 
fore Judge Bartierr. Baldwin Superior Court. August 
Term, 1876. . 


Reported in the opinion. 
Sanrorp & Furman; W.G. McApnoo; DuBienon & Wurr- 


FIELD; T. W. Wurrr, by Z. D. Harrison, for plaintiff in 


error. 


Crawrorp & Wituiamson, for defendant. 
Biecktey, Judge. 


1. Testator made his will in 1818, and it was admitted to 
probate in 1827. He devised the town lot now in contro- 
versy, together with other realty, as follows: “I lend unto 
my son, John W. A. Sanford, during his natural life, all 
the lands (describing them) together with one lot in the 
town of Milledgeville (describing it), which, after his death, 
shall descend to his lawful child or children, but in the 
event of his leaving no such child or children, the property 
aforesaid then to revert to my estate, and be equally divided 
among my children.” It does not appear from the record 
whether John W. A. Sanford had any child at the death 
of his father, the testator, or not, nor is it material. The 
proper construction of the will, in either case, is, that an 
estate tail was not created; but that John W. A. Sanford 
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took an estate for life, with contingent remainder to any 
lawful child or children of his that might be living at the 
time of his death. The estate which he himself was to take 
is expressly declared to be “during his natural life,” and 
the time of his death is the period apparently appointed for 
determining the ultimate destination of the property ; it is 
then to revert to the testator’s estate and be equally divided 
among the testator’s children, in the event John W. A. 
Sanford should leave no child or children. That the word 
then, as used in this will, is an adverb of time, see Harris 
vs. Smith, 16 Ga., 557; Dudley vs. Porter, Ib., 617. In 
some cases, to settle only the adverbial sense of this word is, 
however, of little or no consequence—see J/ollifield vs. 
Stell, 17 Ga., 286. The case of Miller vs. Hurt, 12 Ga., 
357, and the authorities therein cited, go to negative the 
creation of an estate tail by this devise. While in Miller 
vs. Hurt, there was a trust, that cireumstance seems to have 
had no influence on the reasoning of the court, or on the 
conclusion. See, also, 7 Ga., 76, where there was no trust. 
The elaborate and well-considered opinion in 3 Helly, 551, 
may, on a casual reading, be thought to be opposed to the 
present ruling. But it is enough to say that the will which 
was there construed, coupled the children with the ancestor 
directly, and did not, as does the will now under considera- 
tion, devise to the ancestor for life, and to the children 
after his death. This difference, according to the authori- 
ties, is material. 6 Coke’s R.,17; 2 Jarman on Wills, 315; 
12 Ga., 360, 361; 28 Zb., 270, 271. 

2. The tenant for life, John W. A. Sanford, died in 1870, 
leaving three sons, one of whom conveyed, by deed, in 1873, 
his interest in the premises to one of his brethren. The 
latter, while thus seized of two undivided thirds, brought 
his action, in 1874, for the recovery of the whole premises, 
with mesne profits. The action was complaint, in the statu- 
tory form. The abstract of title annexed to the declaration 
referred only to the will and the deed above mentioned, and 
these muniments of title were all that the plaintiff exhibited 
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at the trial. It did not appear that the plaintiff or his co- 
tenant had ever been in actual possession. ‘The defendant in 
the action claimed under a regular chain of conveyances from 
the tenant for life (who conveyed, in fee simple, in the year 
1835) down to himself. Under the charge of the court, the jury 
returned a verdict in favor of the plaintiff for the premises 
in dispute, although the plaintiff established title in himself 
to two-thirds only, title to the other undivided third being 
in his brother, who was not a party to the action. The re- 
covery should have been confined to the plaintiff’s interest 
—10 Ga., 224; Tyler on Ejectment, 387-388. The dictum 
to the contrary in 42 (a., 118, was not necessary to the case 
then under consideration, and is not an authoritative adjudi- 
cation of the question, though it is in full accord with some 
of the cases in other states. Compare Pomeroy on Reme- 
dies, §220, with Freeman on Co-tenancy, §343. Certain 
provisions of the Code (sections 3259 and 3358) declare that 
“ A tenant in common need not join his co-tenant, but may 
sue separately for his interest, and the judgment in such case 
affects only himself. Any joint tenant, tenant in common, 
or other person having a part interest in lands or tenements, 
may have and maintain an action of ejectment or trespass, 
for the recovery of such lands or tenements, or for an injury 
thereto, without joining with him any other person as plain- 
tiff; but the judgment in such case shall not affect the rights 
of those interested in such lands or tenements who are not 
parties to the suit.” In order for the judgment to be thus 
restricted in its effects, it seems indispensable that what the 
plaintiff recovers should not be more than is covered by his 
own title. The co-tenants might be prosecuting their sev- 
eral actions at the same time. Each could not recover the 
whole, nor could one be rightfully the means of obstructing 
or defeating the other. The recovery of the whole by one 
could not be pleaded by the defendant in bar of the other’s 
suit, because that would be to make the judgment affect the 
other. Neither could a successful defense against the suit 
of one be used to protect the defendant against a subsequent 
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action brought by the other. If the whole could be recov- 
ered upon a title to the smallest undivided share, the defend- 
ant in the action would be at the disadvantage of having to 
hazard a trial, in which to lose his case would be to lose the 
whole land, and to gain it would be to protect only a small 
part of it. The co-tenants might thus come at him one at a 
time, each taking a chance, not at his own share only, but at 
his own and the shares of all his fellows—certainly of all 
who had not gone on ahead in the same path. In constru- 
ing the Code, we are mindful of the change which it in- 
troduces in the general law of ejectment, making judgments 
in that action generally conclusive. 

The judgment is reversed for error in the charge of the 
court, to the effect that the plaintiff might recover, not for 
himself only, but for his co-tenant, who was not a party to 
the action. If, however, the plaintiff will write off one un- 
divided third, let the judgment, modified in that regard, 
stand affirmed. 

Judgment reversed on terms. 


Joun P. Fort, administrator, plaintiff in error, vs. Eywarp 
L. Stronecker, defendant in error. 


A judgment against a garnishee, rendered after a full hearing, will not 
be set aside, on motion, because of any defect in the testimony to sup- 
port the judgment, even though that testimony be a judgment against 
the principal debtor in a justice’s court, which did not show on the 
face of the proceedings that the justice court had jurisdiction. The 
judgment against the garnishee is a valid subsisting judgment of a 
court which had jurisdiction, and in respect to that judgment the 
case is res adjudicata, and the grounds of objection to the defective 
judgment as evidence, should have been made and settled on the 
trial which resulted in the judgment against the garnishee, and when 
he had his day in court. 


Judgments. Garnishments. Before Judge Hw. Bibb 
Superior Court. April Term, 1876. 
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Reported in the opinion. 
Joun P. Fort, for plaintiff in error. 


Wasuineton Dessau; Hawkins & Hawkins, for defen- 
dant. 


Jackson, Judge. 


Strohecker sued one Clay in a justice’s court in Sumter 
county, and recovered judgment against him. Upon that 
judgment he garnished Fort, as administrator of Huguenin, 
in a justice’s court in Bibb county. Fort answered that he 
owed Clay as overseer, but the debt would not be due until 
the first of January, 1876. The justice of the peace entered 
up judgment against Fort. Fort appealed to the superior 
court of Bibb county; that court granted judgment against 
him to take effect on the first of January, 1876, which judg- 
ment Fort moved sometime afterward, in the said superior 
court, to set aside, on the ground that the justice court, which 
granted the original judgment against Clay in Sumter, had 
no jurisdiction, and that this fact appeared upon the face of 
the proceedings of that court. The superior court refused 
to set aside the judgment; Fort excepted, and the refusal 
to set aside the judgment on the ground of the evidence of 
the defective judgment in Sumter, is the error assigned. 


It will be seen that the question made resolves itself into 
this: whether, at a subsequent term of the court from that 
at which a judgment is rendered, it can be opened and set 
aside on motion, because the evidence was not sufficient to 
support it on the trial when it was rendered? We think 
that the case was then ves adjudicata, that the party had had 
his day in court, and to allow a judgment, once determined, 
to be re-opened in this way would be to dispense altogether 
with motions for new trial, and the restrictions which limit 
those motions, and to make litigation interminable. It can 
surely make no difference that the evidence offered to sup. 
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port the judgment against the garnishee was a defective 
judgment against the principal debtor. It is the same as if 
it had been any other illegal evidence, and was passed upon 
by the court on the trial which resulted in the judgment 
against the garnishee. 

Thus it is clear that the garnishee had Azs day in court, 
before a court of competent jurisdiction, which court decided 
against him, and to which he did not except, and which, 
therefore, concludes him—Code, §3588. 

Judgment affirmed. 


Lawrence Recutar, plaintiff in error, vs. Tue Srate or 
GroratA, defendant in error. 


The court charged the jury fully as to their power to recommend 
that the defendant be imprisoned for life, if they found him guilty 
on circumstantial evidence alone. The jury found the defendant ~ 
guilty, and recommended him to mercy. The court sentenced him to 
be hung. There was no circumstantial evidence in the case. 

Held, that the charge was based entirely upon an assumed state of 
facts, calculated to mislead the jury, and, therefore, manifestly 
erroneous. 


Criminal Law. Charge of Court. Penalty. Before 
Judge Tompxis. Chatham Superior Court. May Term, 
1876. 


Reported in the decision. 

Fo.ry & Forery, for plaintiff in error. 

A. B. Smrru, solicitor general, for the state. 
Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and charged with the unlawful killing of Chester Miller. 
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On the trial of the case, the jury, under the charge of the 
court, returned the following verdict: ‘We, the jury, 
find the prisoner guilty, and recommend him to mercy.” 
Thereupon the court sentenced the defendant to be hung. 
The defendant made a motion for a new trial, on the ground 
that the court erred in charging the jury “that they might, 
if they saw proper, recommend the prisoner to be confined 
in the penitentiary for life, if they found him guilty of 
murder on circumstantial testimony alone,” and here read 
to the jury section 4323 of the Code of Georgia, and ex- 
plained to them the effect of such recommendation to be, 
that the punishment would be commuted to imprisonment 
for life; and also stated that they could not recommend to 
mercy if they found defendant guilty of murder, but only 
in event they found him guilty of some lower grade of 
felony, and here read section 4656 of the Code. The court 
also read to the jury, in connection with section 4323, as 
laid down in 38 Ga., 492, that the jury has no right au- 
.thoritatively to so recommend, unless the conviction is 
founded solely on circumstantial evidence. 

The charge of the court in relation to circumstantial evi- 
dence was based entirely upon an assumed state of facts ; 
there was no circumstantial evidence in the case, and, there- 
fore, this charge of the court was manifestly erroneous, and 
calculated to mislead the jury, and quite probably did mislead 
them, as to the form and effect of their verdict. The act of 
1875 declares “that whenever a jury in a capital case of 
homicide shall find a verdict of guilty, with a reecommen- 
dation of mercy, instead of a recommendation of imprison- 
ment for life, in cases where, by law, the jury may make 
such recommendation, such verdict shall be held to mean im- 
prisonment for life.” The charge of the court assumed that 
there was circumstantial evidence in the case, which would 
authorize the jury to recommend that the defendant should 
be imprisoned in the penitentiary for life; and upon that 
erroneous assumption, that it was a case in which the jury 
might make such a recommendation, the jury recommended 





266 SUPREME COURT OF GEORGIA. 


Greer, clerk, vs. The Southwestern Railroad Company. 


the defendant to mercy, which recommendation to mercy, 
the act of 1875 declares, shall mean imprisonment for life, in 
that class of cases which the erroneous charge of the court 
assumed this to be, to-wit: a case of circumstantial evi- 
dence. The court also charged the jury in relation to the 
offense of voluntary manslaughter, and it is quite possible 
that if the jury had not been induced to believe, from the 
erroneous charge of the court, that the effect of their 
recommendation would be to imprison the defendant for 
life, instead of the death penalty, that they might have 
found the defendant guilty of that inferior grade of homi- 
cide. Who can tell? The jury may not have clearly un- 
derstood what was the circumstantial evidence which would 
have authorized them to recommend the defendant to mercy 
under the charge of the court, assuming that there was 
such evidence. In view of the facts of this case, as dis- 
closed in the record, the better and safer course, in our 
judgment, inasmuch as the life of the defendant is involved, 
will be to order a new trial. 
Let the judgment of the court below be reversed. 


Joun M. Greer, clerk, plaintiff in error, vs. Toe Sovrn- 
WESTERN Rartroap Company, defendant in error. 


When the plaintiff, after a verdict against him, makes a motion for a 
new trial, and then dismisses the motion, he alone is liable to the 
officers of court for costs. The officers are not entitled to have a 
judgment for costs against the defendant. 


Costs. New Trial. Before Judge CLarx. Macon Supe- 
rior Court. December Term, 1876. 


The motion of Greer, as clerk of the superior court, to 
enter up judgment against the Southwestern Railroad Com- 
pany for costs, in a case hereinafter mentioned, was sub- 
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mitted to the court upon the following agreed statement of 
facts: | 

At the December term of said court, 1874, the case of 
Bonaud vs. said company, being an action on the case, was 
heard, and a verdict returned in favor of the defendant; a 
motion for new trial was made, at that term, by counsel for 
Bonaud, a rule nist granted, and service perfected upon 
defendant. Pending said motion for new trial, the de- 
fendant agreed to pay, and did pay, to plaintiff $50.00 for 
counsel fees, in consideration of which the plaintiff agreed 
to dismiss his motion. Such motion was then dismissed, 
but the costs were not paid. 

The court overruled the motion, and movant excepted. 


Tuomas P. Loyp, by 8S. C. Exam, for plaintiff in error. 


R. F. Lyon, by W. A. Hawkins, for defendant. 


Biecktey, Judge. 


Where the plaintiff, after a verdict is found against him, 
moves for a new trial, and then dismisses his motion, the 
officers of court are not entitled to have an order to enter 
up judgment against the defendant for costs, although the 
dismissal of the motion was induced by the defendant’s agree- 
ing to pay, and paying, the fee of the plaintiff’s attorney. 
Under such circumstances, the plaintiff is the party cast, and 
therefore liable for costs. Making a motion for new trial, 
and then selling it out to save his attorney’s fee, cannot pro- 
tect the plaintiff from a judgment for costs—Code, §§$3675, 
3685. 

Judgment affirmed. 
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Ann W. Turner, plaintiff in error vs. Josrrn C. Toompson, 
defendant in error. 


. The principle of the common law, that the right to the easement of 
light and air passing over another’s land through ancient windows, 
may be acquired by possession and use, is not applicable to this 
country, and is rejected by the current of American authority. 

. Where an executrix sold a half lot of land, with a tenement thereon 
having windows opening upon the other half lot, and bought the 
other half herself at the same sale, she will be estopped from obstruct- 
ing the passage of light and air through such windows, if those 
windows were necessary to the admission of sufficient light and air 
for the reasonable enjoyment of the tenement which she sold; aliter, 
if sufficient light and air can be derived from other windows opened, 
or which could conveniently be opened, elsewhere in the tenement 
to make the rooms reasonably useful and enjoyable. 

. Individing the lot between the executrix and the purchaser, there 
being no dividing fence at the time of the sale, regard should be had 
to the outbuildings in the rear of the mansion bought by the purchaser, 
and if the line which his deed calls for divides the lot substantially be- 
tween his half and that of the executrix, and includes the outbuildings 
in his rear in his half, and those in the rear of the purchase of the ex- 
ecutrix in her half, and the jury find such to be the true line, it should 
stand, and any obstructions or fences within the purchaser’s side of 
such line, erected by the executrix, should be removed. 

. As the decree of the court perpetually enjoins the executrix from 
obstructing the rights of the purchaser, without regard to the nature 
or location of the obstructions, or the necessity of the windows to 
the purchaser’s tenement to insure the reasonable use thereof or of 
the rooms lighted by those windows, and as the evidence does not 
show their necessity, and the jury did not pass thereon, a new trial 
is granted. 


Easements. Estoppel. Equity. Before Judge Harris. 
Chatham Superior Court. May Term, 1876. 


Reported in the opinion. 
Joun M. Guerarp, for plaintiff in error. 


A. P. Apams, for defendant. 


Jackson, Judge. 


Mrs. Turner, as executrix of her husband’s will, 
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a half lot in Savannah, on which the mansion-house stood, 
to Thompson, or rather to the vendor of Thompson, and at 
the same sale bought herself the adjoining half lot. The 
testator, Turner, had owned the whole lot for many years; 
he had built on the half lot sold to Thompson, and erected 
outhouses in its immediate rear; the other half lot, which 
the executrix bought, had been used asa shrubbery and flower 
garden, and other outbuildings were in its immediate rear, 
also erected by testator; there had been no dividing fence 
on the lot, separating it into two half lots, in testator’s life- 
time, nor at the date of the sale; the tenement, or mansion- 
house, had some windows opening upon the garden at the 
date of the sale, and which had been there all the time tes- 
tator occupied the lot, more than twenty years; Mrs. Turner 
had her purchase of the garden half lot ratified by all the lega- 
tees of testator, and thus she and Thompson were both 
purchasers at the sale of the lot, and held under the same 
title. Sometime after the purchase, Mrs. Turner put up a 
high planking, or wooden obstruction within a few inches 
of Thompson’s house, which obstructed to some extent the 
light and air entering at these old windows, and ran a line 
of fence dividing the lot so as to cut into the outbuildings 
of Thompson some eleven inches. This line was an exact 
division of the lot, if it ought to be cut in two according to 
the old lines which divided it from adjoining tenements and 
lots, separated by old palings and houses; but it was not a 
correct division, according to the map of the city of Savan- 
nah, nor was it correct according to the outbuildings before 
mentioned in rear of the two half lots, nor according to a 
well of water dug on what was regarded as the dividing line 
to be afterwards used by occupants of both half lots in case 
of division and sale, nor according to the descriptive words 
in Thompson’s deed. But another line nearer the garden 
lot, and marked by the city surveyor, was the true line, ac- 
cording to these last mentioned tests. 

Thompson filed a bill in equity against Mrs. Turner to 
compel the removal of these obstructions to the light of his 
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windows, and to remove this fence from off his land and 
put it where the true line was; and on the trial of the 
cause the foregoing facts were developed, and it was fur- 
ther proved that the obstructions were unsightly and in- 
jured Thompson’s property; and on the other hand it was 
proved that refuse and slops were thrown from these win- 
dows by the occupants of Thompson’s house upon Mrs. 
Turner’s garden, injuring her shrubs, and causing her fre- 
quently to be put to extra labor and expense in cleaning 
up; and also that her privacy was very much interrupted 
in her garden, and she had been accosted rudely when in 
the garden by people from the windows. 

Under the charge of the court the jury found that the 
line located by the city surveyor as the true line, which 
divided the lot substantially equally between the contest- 
ants, and gave to each half lot its appropriate rear buildings 
and ran through the centre of the wall, was the true line, 
and that the fence be accordingly moved on it ; and further, 
that the obstructions were a nuisance and should be torn 
down. Whereupon the chancellor decreed accordingly, and 
that the defendant, Mrs. Turner, be perpetually enjoined 
from ever obstructing the light and air through these win- 
dows; to which decree, on a motion for a new trial, excep- 
tion was taken, and the case is before us for review. 

The evidence is not clear in the record whether or not 
these obstructions are on the defendant’s half lot according 
to the line testified to as the true one by the surveyor and 
so found by the jury; but from the map in the record, 
we take it that they are not on her half, but on the Thomp- 
son half lot. 

1. The decree of the chancellor involves the subject of 
easements in ancient lights, the English doctrine thereon, 
the American view thereof, and what shall be the Georgia 
rule touching title to such lights derived from long use and 
possession thereof. There can be no doubt that the doe- 
trine is well established by the common law of England, 
that long and uninterrupted use of such light, will give an 
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easement to the tenant so using it, to the light and air 
passing over the adjoining lands of another, and a property 
in such easement will thereby be acquired as certainly and 
completely as by grant or deed thereto— Washburn on Ease- 
ments, 3d ed., 608, et seg.; Tyler on Fences and Lights, 
521, et seg.; 1 Dick., R., 163; 2 Williams’ Saunders R., 175. 
But the overwhelming current of American authority is the 
other way, and it runs upon the idea that such a principle 
is not appropriately applicable to this country, or the habits 
of our people. At one time, the earlier decisions, both in 
New York and Massachusetts, favored the English principle, 
which is now settled by act of parliament in the present 
reign, at twenty years’ user to presume a grant; but the 
later decisions in both states, and, indeed, in almost, if 
not altogether, all the American states which have passed 
upon the subject, repudiate the principle as wholly inap- 
plicable to us. Washburn on Easements, 612, et seq.; 
Tyler on Boundaries, ete., 531, e¢ seg.; 19 Wendell, 309; 10 
Barbour, 537; 10 Gray, 376; 14 Gray, 583; 15 Gray, 387. 
Our own statute, which adopted the English common law 
and the old English statutes, adopted them only where ap- 
plicable to our people in this new country, and the circum- 
stances surrounding them here ; and that which is applicable 
to the situation of our sister states of the American Union 
will, in the main, be applicable to Georgia also. Therefore, 
these views of the American authorities, and judgments of 
American courts, bear directly upon the point, whether the 
English doctrine of ancient lights was made the law of 
Georgia by our adopting statute. We do not think that it 
was; because we concur in the view of other American 
courts, that it does not suit a young and growing country, 
such as oursis. Accordingly, in the case of Mitchell vs. The 
City of Rome, 49 Ga., 19, the doctrine was fully and ably 
discussed by this court, Judge Trippe delivering the opin- 
ion. The English law of ancient lights working prescrip- 
tive title was repudiated, and this state, so far as reasoning 
and principle could place her there, was placed in full align- 
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ment with the other American authorities. That was a 
ease, however, of the right to the lateral support of another’s 
land, and not to an easement of this sort—of light and air 
passing over another’s land; but the principle was held to 
be the same, and that case was illustrated by reference to 
the easement of light and air—the power of a dominant 
over a servient estate, forever to debar the owner of the ser- 
vient estate to assert his title wsgue ad celum, and to build 
to suit his own faney on his own ground, unless, by express 
grant, he had parted with the right to do so. It is shown 
in that case, that it is absurd to claim a prescriptive right in 
a thing of which there has been and can be no actual pos- 
session, and, therefore, no adverse possession, and, therefore, 
no presumption of a grant; and the distinction between 
water-courses, ways, commons, and the like, where there can 
be adverse possession, and such an easement as light and 
air, where there can be none at all, practical or tangible, is 
happily put, and we can add nothing to the argument; but 
we apply the principle to this case, and hold that no user of 
this light and air was ever adverse to the possession thereof 
by Mrs. Turner, and that no prescriptive right thereto has 
been acquired. Indeed, independently of the repudiation 
by this court of the English doctrine of ancient lights, in 
this case Turner’s possession was the possession of both 
contestants, for both bought at the same sale, and there is 
no adverse possession of one against the other long enough 
to work prescription anywhere, the sale taking place only 
three or four years ago. 

2. But in this case, will not the executrix be estopped from 
obstructing these lights in Thompson’s house by having 
conveyed him the title thereto? This is a question not free 
from difficulty, and it has been decided differently by differ- 
ent courts. In Maryland it seems to be held that she would 
be estopped—Cherry vs. Stein, 11 Md., 1-24; whilst in 
Ohio, it is altogether denied—19 Ohio St., 135. In an elab- 
orately argued case, ora number of cases rather, considered to- 
gether, in Massachusetts, it is also held that the grantor 
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would not be estopped under circumstances like these, even 
if Turner, in his life-time, had sold directly to Thompson. 
This is a very recent and well-considered case, Chief Justice 
Gray delivering the opinion of the court—115 Mass., 204. 
So there are conflicting opinions in many of the other states. 
The court of appeals of New York seems to decide differ- 
ently from Massachusetts—21 N. Y. R., 505; and see Tyler 
on Boundaries, ete., 534 et seg.; 10 Barbour, 537, seems, 
however, to be in harmony with Massachusetts. The prin- 
ciple applied by the supreme court of West Virginia, in a 
recent case there, seems to us sound and sensible, and we 
shall adopt it in this case—13 American R., 629. That 
principle is, that “an implied grant of an easement of light 
will be sustained only in cases of real necessity; and will 
be denied or rejected in cases when it appears that the owner 
claiming the easement can, at a reasonable cost, have, or sub- 
stitute, other lights to his building.” We think that the case 
at bar illustrates the propriety of the adoption ‘of such a 
principle, and its application to the facts here. It strikes 
us that, on the one hand, it would be hard upon Mrs. Turner 
if she were forever enjoined from improving her lot by 
building thereon, when it is in evidence that the house was 
put up on the half lot to provide for the contingency of the 
sale and improvement of the other half; while it would be 
fully as hard, or much worse, and more inequitable, upon 
Thompson, to destroy these lights if they were necessary to 
the use of the rooms lighted by them, and the light could 
not be otherwise provided. The rooms would be almost 
useless without light. Can it be had by cutting windows 
elsewhere without ruining, endangering, or seriously inju- 
ring the house he bought? Are the light and air so obstructed 
as to make the rooms useless for the reasonable enjoyment 
for which she sold them? And can sufficient air and light 
be derived from other windows opened, or which could, 
conveniently and without serious detriment to the house, 
be opened to make the rooms reasonably useful and enjoya- 
ble for the purpose or use to which Turner, in his life-time, 
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had put them, and for which Thompson bought them ? 
These questions were not put to the jury, and no evidence 
thereon appears in this record; yet the court decreed that 
Mrs. Turner should he perpetually enjoined from obstruct- 
ing these lights, without regard to their necessity or the 
supply of light elsewhere. Certainly when Thompson 
bought, he bought to use and reasonably enjoy these rooms, 
and if he cannot do so, he is certainly wronged and hurt in 
his purchase ; and as he bought from Mrs. Turner, as execu- 
trix of her husband, and as she bought the other half, we think 
that she must make these rooms useful by letting in air and 
light enough for the comfort and convenience of the inmates, 
unless Thompson can get light from other windows already 
opened, or which he can open without detriment or danger 
to his house. The case, in our judgment, will turn on the 
answers of the jury, on evidence submitted to them, to these 
questions. We apply this principle the more readily because 
it apppears to be the conclusion of Washburn, drawn from a 
consideration of all the English and American authorities, 
and because, us before stated, it strikes us as reasonable and 
right. Washburn says: “So far, therefore, as weight of 
authority, both English and American, goes, it would seem 
that, if one sell a house, the light necessary for the reason- 
able enjoyment whereof is derived from and across adjoin- 
ing land, then belonging to the same owner, the easement of 
light and air over such vacant lot would pass as incident 
to the dwelling-house, because necessary to the enjoyment 
thereof ; but that the law would not carry the doctrine to 
the securing of such easement as a mere convenience to the 
granted premises” — Wash. on Easements, p. 618 — and 
numerous cases are considered and cited to verify the con- 
clusion. So Tyler approves the same principle—Tyler on 
Boundaries, ete., 550; and Judge Story is authority to the 
same point—1l1 Sumner, 492-502. We think, too, that if 
this easement was acquired as necessary to the enjoyment of 
the premises, upon the principles above considered and 
stated, a mere temporary abuse of the use of the windows 
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will not forfeit the easement; but the servient half lot will 
still be subject to its dominant neighbor, unless the windows 
be themselves altered or changed, so as materially to alter 
the relation of the two lots to each other—Washburn, 658 ; 
7 Metcalf, 176. Therefore, the act of throwing filth and 
refuse into the garden will not forfeit the easement, but 
Mrs. Turner can sue for damages for such trespass, and if 
repeated over and over again, may get a permanent remedy 
by injunction. As to people looking at her, or addressing 
her, while it may be annoying thus to have her privacy in- 
truded upon, and whilst only vulgar people would resort to 
it, it seems to us to be a case of damnum absque mjuria, 
unless she can show some personal damage done her, or 
obscene language or conduct, to bring the case within the 
statute, and punish the offender. 

3. The jury, from the evidence, we think, found the right 
dividing line. Regard should have been paid to the out- 
houses in the rear, and that circumstance, with the testi- 
mony of the city surveyor thereon, ought to conclude the 
case on that point. The fence should be removed to that 
line, and the obstructions or palings shutting out the win- 
dows, if on the Thompson side of the line, should be also 
removed; and if they obstruct the light necessary to the 
mansion and which cannot be supplied without serious in- 
jury to it elsewhere, Mrs. Turner should be enjoined from 
erecting them again even on her own land, so as to work such 
hurt to her vendee. The mere prospect from the windows— 
the view outside and the pleasure of looking upon the gar- 
den or the scenery—the law will not regard. 

4. We must reverse the judgment and grant the new 
trial, because the decree goes too far, we think, in perpetu- 
ally enjoining the executrix from obstructing the light 
without regard to the degree of obstruction or the necessity 
of these lights, not to be conveniently, or rather without in- 
jury to the building, to be supplied elsewhere over Thomp- 
son’s own land. That decree, as it stands, might be held to 
enjoin her from building, if these lights were at all im- 
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paired ; and we think such action ought not to be had 
except in case of necessity as before explained. 
Judgment reversed. 


Amanpa Bazemorg, plaintiff in error, vs. Miro 8. Freeman 
et al., executors, defendants in error. 


. The title of the bona fide purchaser of property obtained by duress, 
without notice, will be protected. 

. Where a wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it was 
obtained from her by the duress of her husband, it would seem that 
she would be estopped, by her acquiesence, from insisting on such 
duress as an avoidance of her deed as against a bona fide purchaser 
without notice. 


Title. Deeds. Duress. Estoppel. Before Judge Hit. 
Bibb Superior Court. October Term, 1876. 


Amanda Bazemore brought ejectment against Azel R. 
Freeman. Pending the litigation, the defendant died, and 
his executors, Milo 8. Freeman e¢ a/., were made parties in 
his stead. 

The facts are reported in the decision. 


J. Ruruerrorp, for plaintiff in error. 


Lanter & Anverson, Hirt & Harris, for defendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
defendant to recover the possession of a tract of land de- 
scribed in the plaintiff’s declaration. On the trial of the 
case, as it appears from the evidence in the record, it was 
admitted that the defendant claimed the land in dispute 
under a deed executed by Mrs. Bazemore, the plaintiff, and 
her husband, Mareus D. Bazemore. Mrs. Bazemore was in- 
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troduced as a witness in her own favor, and her counsel pro- 
posed to prove by her the following facts, to-wit : 

“That Marcus D. Bazemore, her husband, practiced duress 
in reference to the deed, by threatening that if she did not 
sign the deed he had it in his power to make her miserable, 
and would do so; that she still persisted in not consenting, 
when he said he would take her children away to parts un- 
known, and she should never hear of them again; that un- 
der the influence of these threats by her self-willed and 
dissipated husband, who had slapped her face many times 
the night before when he was trying to get her consent, she 
did sign the deed, no one asking her if she was willing to 
the sale.” 

This testimony, so offered by the plaintiff, the court re- 
jected as inadmissible, unless notice thereof was brought 
home to the vendee of the land. To this ruling of the court 
the plaintiff excepted, and that is the only alleged error com- 
plained of. 

1. The 2633d section of the Code declares that “fraud or 
duress, by which the consent of a party has been obtained 
to a contract of sale, voids the sale.” The 2640th section 
declares “that a title obtained by fraud, though voidable in 
the vendee, will be protected in a bona fide purchaser with- 
out notice.” It is insisted by the plaintiff in error, that in- 
asmuch as it is not declared by the Code that a title obtained 
by duress will be protected in a bona fide purchaser, there- 
fore, it was error in the court in ruling out the testimony 
offered to prove that fact; that a deed obtained by duress 
stands upon the same footing as a deed made by one who is 
non compos mentis, and passes no title to the vendee, although 
he may be a bona fide purchaser. In the latter case, the 
person who is non compos mentis has not sufficient capacity 
to make a contract; whereas, in cases of fraud or duress (and 
our Code places both on the same footing) the person exe- 
cuting the deed had sufficient capacity to execute it, but that 
capacity was induced by fraud, or influenced by duress, to 
execute the deed, and therefore the title passed to the vendee, 
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who was no party to the fraud or duress, and who had no 
knowledge thereof at the time of his purchase of the property 
and obtaining his title thereto. The title of a bona fide pur- 
chaser of property, obtained by fraud or duress, without no- 
tice thereof, would have been protected by the common law 
without the aid of the Code, and the 2640th section thereof, 
in relation to a title obtained by fraud, is only cumulative of 
the common law, and the fact that the word duress is omitted 
in that section, does not alter or repeal that principle of the 
common law which protects a title obtained by duress in a 
bona fide purchaser without notice. 

2. Besides, it appears from the evidence in the record, 
that the deed in question was executed in January, 1869, by 
Mrs. Bazemore, and that she acquiesced in what had been 
done without complaint, until the commencement of this 
suit for the land in April, 1872. It would seem, therefore, 
that she would be estopped from insisting on the plea of 
duress at this late day, as against a bona fide purchaser of 
the land without notice of the duress of which she now com- 
plains. 

Let the judgment of the court below be affirmed. 


Jui A. Turner, plaintiff in error, vs. James Grusps, de- 
fendant in error. 


Where the judgment was rendered in May, 1866, and execution did not 
issue until June, 1873, the judgment was dormant. 


Statute of Limitations. Judgments. Before Judge Pre- 
pLEs. Clayton Superior Court. September Term, 1876. 


Report unnecessary. 


Speer & Stewart, by brief, for plaintiff in error. 
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L. J. Gtenn & Son; Jonn L. Horxins, by brief, for de- 
fendant. 


Biecktey, Judge. 


This case was not argued. It was submitted on the briefs 
of counsel, and the defendant in error cited only 55 Ga., 
274. The cases in 51 Jb, 555, and 53 Jbd., 41, were not 
brought to our attention, nor did we consult them, until 
after the judgment of reversal was made up and announced. 
The bearing of these two authorities may be thought to be 
opposed to that judgment; but they are not directly in 
point, and we rather think we have not missed the meaning 
of the act of 1869, in holding that the issuing of execution 
within seven years, on a judgment rendered after June 1st, 
1865, was necessary, in order to prevent dormancy. We 
followed the analogy of the cases decided on promissory 
notes, ete., in 49 Ga., 424, 431, and 56 Jb., 684. It is only 
judgments rendered after June Ist, 1865, that we consider 
affected by the analogy. Domestic judgments rendered 
prior to that time, and not dormant at the date of the act 
of 1869, were not acted upon by that statute in any way. 
As to them, the limitation laws were suspended during the 
war, and up to the establishment of civil government in 
July, 1868, and the suspension has not been cut down or 
counted out. On examination, we think that every case 
heretofore ruled—not in all that was said, but in all that 
was decided—will be found to square with the distinction 
which we have suggested. The subject of limitation, as to 
judgments, comprehends the period within which dormancy 
will take place, as well as the period after dormancy within 
which proceedings to revive must begin. 50 Ga., 163. 
With the latter branch of the subject, the second section of 
the act of 1869 deals in express terms, as to certain judg- 
ments. The eighth section then declares, “that all cases of 
the character mentioned in any section of this act, which 
have arisen, or in which the right of action or the liability 
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has accrued, or the contract has been made since the first of 
June, 1865, shall be controlled and governed by the limita- 
tion laws as set forth in the Revised Code of Georgia, 
adopted by the new constitution of this state.” The case of 
judgments is one of the cases mentioned in the second sec- 
tion of the act. When a judgment is rendered, the /iabclity 
to execution accrues. By the Code, section 2914, execution 
must issue within seven years from the rendition of judg- 
ment, or the judgment will be dormant; and within three 
years thereafter the judgment must be revived, if revived 
at all, by sctve facias. Thus, according to the Code, where 
no execution issues within the time prescribed, scire facias 
to revive must be brought within ten years from the time 
the judgment is rendered. All this is limitation, and the 
eighth section of the act of 1869, above quoted, in so far as 
it applies to judgments rendered after June Ist, 1865, puts 
them under the “limitation laws as set forth in the Code.” 
“Limitation laws” include more than those provisions re- 
lating simply to the bringing of actions. They embrace, as 
well, according to repeated rulings of this court, regulations 
for keeping judgments alive. It is only by thus construing 
them, that these regulations can be held to have been sus- 
pended at all. If they can be suspended under the name of 
limitation laws, they can be set in motion again under the 
same name. 
Judgment reversed. 


JxssE J. Braprorp, trustee, plaintiff in error, vs. Taz Wa- 
tER Lor Company oF THE Crry or Cotumsus é al., de- 
fendants in error. 


1. The execution must follow the judgment, and when the judgment 
is against the ‘‘ Water Lot Company of the City of Columbus,” and 
the execution against the ‘‘ Water Lot Company,” the execntion does 
not follow the judgment. The name of a corporation is of its very 
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essence, and a change of name in the fi. fa. from that by which it is 
sued and judgment entered up against it, is a material variance. 

. The claimant may take advantage of such variance, and though it 
may be amendable the levy must fall. 

3. If the same party has litigated with the plaintiff in fi. fa. he should 
raise such an objection to the fi. fa. at an early stage of the litiga- 
tion, and failing to do so, he will be estopped afterwards; but the 
claimant is not the same party as the defendant in ji. fa. so as to 
make this rule applicable to it, if it be a different corporation from 
the defendant in fi. fa., though it own a majority of stock in the de- 
fendant in fi. fa. 


Judgments. Executions. Levy and Sale. Claim. Es- 
toppel. Before Judge Crawrorp. Muscogee Superior 
Court. November Term, 1876. 


Reported in the opinion. 


R. J. Moses; Brianprorp & Garrarp, for plaintiff in 
error. 


James Jonnson ; Peasopy & Brannon, for defendants. 
J AcKsON, Judge. 


Bradford obtained a judgment against the Water Lot 
Company of the City of Columbus; execution was issued 
thereon and levied upon certain lots of land as the property 
of said company. The Eagle and Phenix Manufacturing 
Company claimed these lots. On the trial of this claim 
case, the record of the judgment and execution was in evi- 
dence before the court and jury; whereupon counsel for 
the claimant moved to dismiss the levy upon the execution 
on the ground that the execution did not follow the judg- 
ment; the court sustained the motion and dismissed the 
levy, and the question before us, the plaintiff in 7. fa. hav- 
ing excepted, is, ought the levy to have been dismissed ? 

The suit was against “the Water Lot Company of the City 
of Columbus,” the judgment was entered up against “the Wa- 
ter Lot Company of the City of Columbus,” but the execution 
was against “the Water Lot Company ”— leaving out the 
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words “of the City of Columbus.” The plaintiff in f. fa. 
resisted the motion to dismiss the levy on the ground that 
there was no other corporation within the city of Columbus 
of the name of the Water Lot Company except this corpo- 
ration; and on the ground that the Eagle and Phcenix 
Manufacturing Company was in effect the same corpora- 
tion as the said Water Lot Company, and that the Water 
Lot Company of the City of Columbus had filed an affida- 
vit of illegality against the plaintiff's 7. fa., and had filed 
a bill in equity to enjoin the said f. fa. without making 
any objection to the same, because it did not follow the 
judgment, and that the claimant was thereby estopped from 
raising this objection at this late stage in the litigation. 


1. The execution must follow the judgment; the judg- 
ment is against the Water Lot Company of the City of Co- 
lumbus ; the execution is against the Water Lot Company ; 
therefore the execution does not follow the judgment— 
Code, §3636. Is this variance substantial? The name of 
a corporation is of its very essence; by that name it is em- 
powered to sue, and by it it is liable to be sued; the name 
of it is, therefore, of its substance; it can only be known 
in all legal proceedings by that name; and if it be sued by 
a different name, the suit would be dismissed. If it be 
sued by its right name and judgment be entered up against 
it by its right name, but the execution is issued thereupon 
by a different name, the variance is material—Angell & 
Ames, 599; 14 Ga., 280. 

There can be no doubt that the claimant may take ad- 
vantage of any defect in the execution which the defendant 
could do; and whilst this defect was amendable it is clear 
that the levy must fall—Code, §3495; 52 Ga., 586; 6 Ga., 
529. 

3. The only question that remains, therefore, is this, 
does the fact that the defendant in fi. fa. had previously 
litigated with this plaintiff in respect to this fi. fa., both in 
an affidavit of illegality and by bill in equity, coupled with 
the fact that this claimant was at the time of such litiga- 
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tion the owner of a majority of stock in the defendant in 
ji. fa., estop the claimant from making the objection at this 
time? There can be no doubt that the defendant in ji. fa. 
would be estopped—1 Kelly, 463; but is the claimant, be- 
cause it owned a majority of the stock of the defendant, 
the same party with the defendant so as to apply this rule 
of estoppel to it? Estoppels are not favored by courts. 
The stockholder in a company is not the company. If he 
owns a few shares of the stock, legs than a majority, he cer- 
tainly cannot control its litigation; and even if he owned 
a majority of the stock he cannot ordinarily control it except 
by a change of the directors, and this can be done ordinarily 
only at the meeting where these directors are elected. Du- 
ring the progress of the litigation the stockholder, whether 
he owned little or much stock, has no right to interfere. 
At this term this court held that a stockholder had no legal 
right to file a plea; how then can he be bound by the neglect 
vf the corporation to file pleas, or to take exceptions to evi- 
dence, or otherwise to mismanage the case? It is true that 
persons connected with both these corporations seem to have 
participated in the management of this litigation, but not 
sufficiently so, we think, to make both one party. 

For these reasons we are not prepared to hold that the 
claimant, the Eagle and Pheenix Manufacturing Company, 
is estopped by the failure of the Water Lot Company of 
the City of Columbus to except to this ji. fa., though the 
former company may have owned a majority of stock in 
the latter company. We think, therefore, that the court 
did not err in dismissing the levy. 

Judgment affirmed. 
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Saran Coins, administratrix, e¢ a/., plaintiffs in error, vs. 
JeremiAn G. Sreruens, defendant in error. 


[Jackson, Judge, having been of counsel, did not preside in this case.] 


Complainant alleged that he held an execution against defendant’s in- 
testate; that defendant had caused to be sold by the sheriff certain 
property under an execution in favor of the estate which she repre- 
sented; that this property was bid off by one of the heirs as agent 
for the administratrix, but no part of the purchase money had yet 
been paid. He prayed that the sheriff be compelled to collect, and 
the purchaser to pay, the amount of his bid, and that the money be 
applied to complainant’s fi. fa. 

Held, that a demurrer to the bill should have been sustained. Com- 
plainant’s remedy against the administratrix and her securities, in 
case she fails to discharge her duty, is ample and complete. 


Equity. Levy and Sale. Sheriffs. Before Judge Wricur. 
Mitchell Superior Court. May Term, 1876. 


Reported in the decision. 


R. F. Lyon; J. H. Spence, for plaintiffs in error. 
D. A. Vason; Srrozer & Smrru, for defendant. 
Warner, Chief Justice. 


This was a bill filed by the complainant against the defend- 
ants, praying for relief and injunction upon substantially the 
following statement of facts: that in 1862 the complainant ob- 
tained a judgment against one William Collins, then in life, 
but since dead, for the sum $1,457.99, besides interest ; that 
Sarah Collins, of the county of Thomas, became his admin- 
istratrix; that she held a f.,fa. from Mitchell superior court, 
belonging to the estate of which she was administratrix as 
aforesaid, founded upon notes given by one Patillo for two 
lots of land in Mitchell county; that said execution was 
levied upon said two lots of land by the sheriff of said county, 
and sold by him for the sum of $1,025.00, and bid off by 
one Charles Collins, one of the heirs at law of William Col- 
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lins, as the agent of said administratrix, for the estate; that 
complainant placed his ,f.fa. in the hands of the sheriff to 
claim the money ; that no money has been paid to the sheriff 
by the purchaser of said land so that his fi. fa. can claim it, 
and that if said administratrix gets possession of said money 
it will not be applied to the payment of his #7. fa., ete. To 
this bill, and the amendments thereto, the defendants de- 
murred. The court overruled the demurrer, and the de- 
fendants excepted. 

The sole question made by the bill of exceptions is, did 
the court err in overruling the defendants’ demurrer? The 
object and scope of the complainant’s bill, as we understand 
it, is to compel the administratrix of William Collins to force 
the sheriff of Mitchell county to collect the proceeds of the 
sale of the land in that county, sold under her 7. fa. as ad- 
ministratrix of Collins, against Patillo, and to compel the 
purchaser of said land to pay the amount of his bid therefor 
that the same may be applied to the payment of his /. fa. 
against the intestate, William Collins. What legal or equit- 
able right the complainant has to interfere in the manner 
proposed in his bill with the conduct of the administratrix 
of Collins in collecting the assets of her intestate’s estate in 
the county of Mitchell, for the purpose of having his 7. fa. 
paid out of said assets, even if it had been shown that his 
claim against the estate was of the highest dignity, is not at 
all apparent to us. Ifthe administratrix fails to perform her 
duty in collecting the assets of her intestate’s estate, or wastes 
the same, to the injury of the creditors thereof, she and her 
securities on her administration bond are responsible for such 
injury. To file a bill on the equity side of the court to com- 
pel an administratrix, the sheriff, and the purchaser of prop- 
erty at a sheriff’s sale, sold under an execution controlled by 
the administratrix, to bring into court the proceeds of the 
sale of that property so as to enable a particular judgment 
creditor to have the same applied to the payment of his 7.,fz., 
which he had placed in the sheriff's hands to claim the money, 
would be a novel and extraordinary proceeding in view of 


LS) 
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the rights, duties and responsibilities of administrators of 
intestates’ estates—so novel, and so extraordinary, that we 
reverse the judgment of the court below in overruling the 
defendants’ demurrer to the complainant’s bill. 

Judgment reversed. 


Exiza A. McCasxttu e¢ a/., plaintiffs in error, vs. Jostan L, 
Warren et al., surviving partners, defendants in error. 


. That a writ of error is pending, to an order made at chambers con- 
tinuing an application for receiver until the hearing, is no obstacle 
to granting the application, on the same bill and same facts,*in term 
time, and before the main case is brought on for final hearing. To 
postpone a discretionary remedy, is not to bar it. 

. Discretion not abused. 


Equity. Continuance. Receivers. Practice in the Su- 
perior Court. Before Judge Crarx. Macon Superior 
Court. December Term, 1876. 


This was a bill in equity, filed by Mrs. McCaskill and her 
children, against J. W. Lathrop & Company, and other 
ereditors of her husband, Murdock McCaskill, to enjoin 
them from taking possession of and levying upon certain 
property, alleging that it was the proceeds of a trust estate 
created by her father’s will, for the benefit of herself and 
children. Lathrop & Company answered, denying all the 
material charges of the bill, and, by way of cross-bill, asked 
‘the appointment of a receiver, to take charge of and hold, 
subject to the final decree, the plantation to which they 
held a deed from Murdock McCaskill. They alleged that 
the title to this place had been in the said Murdock McCas- 
kill until he conveyed it to them, in satisfaction of his in- 
debtedness. / 

This application for a receiver came up at a regular 
term of Macon superior court. Complainants objected to 
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its proceeding then upon the ground that a prior application, 
made in vacation, had been postponed by the chancellor 
until the hearing, exception taken to such decision, and no 
remittitur had yet been returned and entered on the minutes. 
No new matter was presented as having arisen since the 
continuance. The chancellor directed the case to proceed, 
and complainants excepted. The application was granted, 
and a receiver appointed. 

In the course of the litigation James W. Lathrop, senior, 
died. The case proceeded in the names of Josiah L. Warren 
and James W. Lathrop, junior, as surviving partners. 


Hawkins & Hawkins, for plaintiffs in error. 
No appearance for defendants. 
Biecktey, Judge. 


1. When, in an equity cause, an application for a receiver, 
made in vacation, has been continued till the hearing, and 
a writ of error to the order of continuance has been sued 
out, it is competent for the judge, during the term of the 
superior court, and before any remittitur from the supreme 
court has been returned, to bring on the cause for a hearing, 
as to the application, and to appoint a receiver, though the 
main case be not heard, and though no new matters bearing 
on the merits of the application have arisen. To postpone 
a discretionary remedy, such as that of appointing a re- 
ceiver, is not to bar it. 

2. On the facts contained in the record, the appointment 
of a receiver was not the usurpation of power, nor the abuse 
of power. 

Judgment affirmed. 
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Mauata Hays, plaintiff in error, vs. Cartton B. Cattaway, 
defendant in error. 


1. Where one party to the contract is dead, the other, if a party to the 
record, is not competent to testify to any transactions touching said 
contract, or varying its terms, or in respect to its fulfilment or not 
by the dead party. 

. An instrument as follows: ‘‘ December 28, 1869. I do this day agree 
to pay C. B. Callaway fourteen hundred pounds of good middling 
cotton by the ist of September, 1870, for one bay horse, known as 
the Bill horse; in case of any failure on my part, then the horse 
shall be returned to C. B. Callaway in good order,” passed the title 
in the horse to the purchaser, and if the price was not paid, or the 
horse returned, by the ist of September, 1870, Callaway had the 
right then to sue, and if he did not sue until March, 1875, his ac- 
tion was barred by the statute of limitations. 


Witness. Contracts. Title. Statute of Limitations. Be- 
fore Judge Crarx. Lee Superior Court. March Term, 
1876. 


Reported in the opinion. 


Frep. H. West, by brief, for plaintiff in error.- 


No appearance for defendant. 
Jackson, Judge. 


This was an action of trover brought by Callaway against 
Mahala Hays to recover a horse. The horse was transferred 
to Mahala’s husband, a colored man, who kept it till his 
death, nearly five years after the trade, and then left it in 
possession of his widow. Callaway then sued the widow 
for the horse. The jury, under the charge of the court, 
found for the plaintiff, Callaway ; the defendant moved for 
a new trial on two grounds, both of which were overruled, 
and she excepted. 

1. Callaway was offered as a witness to prove that Hays 
merely kept the horse without asserting title, and had never 
paid for him under the contract. He was objected to as in- 
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competent ; the court held him to be a competent witness 
to prove these facts, and the first question is, was he compe- 
tent? We think not. He was a party to the record, and 
was called to testify about transactions with the other party 
to the contract, who was dead, touching that contract, its 
performance or non-performance, and the manner in which 
the horse was held under the contract, varying its written 
terms, and their effect. The contract was in writing, and 
reads as follows: “Ido this day agree to pay C. B. Calla- 
way fourteen hundred pounds of good middling cotton by 
the 1st of September, 1870, for one bay horse, known as 
the Bill horse; in case of any failure on my part, then the 
horse shall be returned to C. B. Callaway in good order.” 
The facts proven by Callaway were, that Hays did not pay 
him for the horse, and afterwards agreed to keep him as 
Callaway’s horse. Hays was not alive to confront Callaway 
on these vital issues, and Callaway was not competent to 
prove them. 

2. This contract was made in 1869, and payment was to 
be made in September, 1870, or the horse to be returned. 
The court charged that no title passed to Hays by the con- 
tract, and the right of action in Callaway did not accrue un- 
til Hays set up title ; and this is the second error complained 
of ; and again we differ with the presiding judge. The title 
did pass, we think. The breach of the contract of payment, 
or the return of the horse, was made in September, 1870, 
and Callaway could then sue. Failing to sue until 1875, he 
was barred. 

Let the judgment be reversed, and a new trial be granted. 
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Guernsey, Bartram & Henprrx, plaintiffs in error, vs. 
Virertia C. Reeves, defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.] 


. When an attachment is levied on a house and lot, in possession of and 
claimed by a third person, and the sheriff, in his entry, states that a 
copy of such levy was served on the claimant, such statement is in- 
admissible to bind claimant, as the law does not require notice of 
the levy to be given as set forth in the return. 

. The fact that the defendant to an equity cause files an answer in the 
nature of a cross-bill, does not entitle him to the opening and con- 
clusion of the argument. 

. Where sub-contractors file a mechanic’s lien against the property of 
the owner, for work done and materials furnished to the original 
contractors, and the owner settles in full with the latter without 
notice of any claim of the sub-contractors, such sub-contractors 
have no lien. 


Officers. Evidence. Attachment. Equity. Practice in 


the Superior Court. Mechanic’s Lien. Before Judge Hi. 
Bibb Superior Court. April Adjourned Term, 1876. 


Reported in the decision. 

Lyon & Nisser; R. K. Hives, for plaintiffs in error. 
Lanier & Anperson, Hitt & Harris, for defendant. 
Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that Mrs. Reeves, on the 2nd of November, 1871, em- 
ployed Parmenter & Seay, as contractors, to build her a 
house upon her own lot in the city of Macon, according to 
the terms stipulated in a written contract executed by the 
parties ; that Mrs. Reeves paid the contractors, Parmenter & 
Seay, for building the house all that she owed them accord- 
ing to her contract with them. It also appears that Guern- 
sey, Bartram & Hendrix were lumber dealers and mechanics, 
running a planing mill, ete., and as such mechanics, furn- 
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ished, at the request of Parmenter & Seay, the contractors, 
lumber, and materials and work thereon for the building of 
Mrs. Reeves’ house, to the value of $608.24. It does not 
appear that Mrs. Reeves had any knowledge that Guernsey, 
Bartram & Hendrix had done any work on the house, or 
had furnished any of the materials for the building thereof. 
On the 22nd of January, 1872, Guernsey, Bartram & Hen- 
drix recorded a mechanic’s lien on the house and premises 
on which it was erected, for the amount of their account, for 
work and materials furnished said Parmenter & Seay for the 
building of said house on said lot. The proceeding to en- 
force the lien was commenced by an attachment in favor of 
the plaintiffs, Guernsey, Bartram & Hendrix, against Par- 
menter & Seay, who had absconded, and by levying it on the 
house and lot, which was claimed by Mrs. Reeves, who filed 
a bill to enjoin that proceeding, to which the plaintiffs in 
attachment, and defendants to the bill of Mrs. Reeves, filed 
their answer, and, in the nature of a cross-bill, set up their 
mechanie’s lien. When the case came on for trial, the de- 
fendants in the original bill, Guernsey, Bartram & Hendrix, 
offered in evidence the attachment, with the entry of the 
levy thereon made by the sheriff, from which it appeared 
that the following words were written thereon: “Served 
Mrs. Virginia Reeves with a copy of the above and foregoing 
levy.” The court, on objection being made thereto, ruled 
out the foregoing words as evidence, for the reason, as stated 
by the presiding judge in the bill of exceptions, that said 
words, above quoted, did not appear to be so connected with 
the balance of said levy as to form a part thereof, and because 
the said words appeared to have been written with different 
ink, and in a different handwriting, to which the defendants, 
Guernsey, Bartram & Hendrix, excepted. The defendants 
claimed the right to open and conclude the argument to 
the jury on the ground that they occupied the position of 
complainants in their answer, in the nature of a cross-bill, 
which the court refused, and they excepted. The court 
charged the jury that Guernsey, Bartram & Hendrix did 
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not have a mechanic’s lien on the house and lot of Mrs. 
Reeves if the foregoing facts, as claimed by them, were 
true; whereupon they excepted. 

1. There was no error in ruling out the words objected 
to as not being a part of the levy made by the sheriff on 
the property attached. The law did not make it the duty 
of the sheriff to give Mrs. Reeves notice of the levy of the 
attachment, if she was in possession of the property, as it 
does when the sheriff levies an execution on land. There- 
fore it was not legal evidence of notice to Mrs. Reeves of 
the levy of the attachment; and if it had been, we do not 
perceive its relevancy as to the main question in issue be- 
tween the parties. 

2. Mrs. Reeves was the complainant in the original bill 
filed in the cause, and her counsel were entitled to open and 
conclude the argument to the jury, notwithstanding the de- 
fendants’ answer, in the nature of a cross-bill, had been filed 
thereto. 

3. By the 1959th section of Irwin’s Revised Code, it was 
declared that “ All mechanics who have taken no personal 
security therefor, shall have a lien on every house, or other 
property, and the premises to which it shall be attached, for 
work done or materials furnished in building or repairing 
such house or other property, which lien shall be superior 
in dignity and of higher claim than any other incumbrance, 
without regard to date; and such lien upon the improve- 
ments made by the mechanic shall attach to them without 
regard to the title.’ The lumber and materials furnished, 
and work done, by Guernsey, Bartram & Hendrix were not 
furnished to Mrs. Reeves on the faith and security of her 
property for the payment therefor; but on the contrary, the 
lumber and materials were furnished, and work done, by 
them for Parmenter & Seay, to enable the latter to build a 
house for Mrs. Reeves, and the lumber, materials and work 
thereon, furnished and done by Guernsey, Bartram & Hen- 
drix for that purpose, were furnished and done by them on 
the personal credit and security of Parmenter & Seay, and 
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not on the credit of Mrs. Reeves, or of her property. 
Guernsey, Bartram & Hendrix furnished the lumber, mate- 
rials and work, as charged in their bill of particulars, on the 
personal security of Parmenter & Seay for the payment 
therefor ; and that being so, they had no mechanies’s lien on 
the house and lot of Mrs. Reeves, on the statement of facts 
disclosed in the record. 
Let the judgment of the court below be affirmed. 


Isaac B. Bruxson, trustee, plaintiff in error, vs. CHaRLEs 
Wessotowsky, administrator, defendant in error. 


After affirmance, by the supreme court, of a final decree, directing, 
among other things, the sale of certain property, equity will not en- 
join the sale, at the instance of a party to the decree, where no sub- 
stantial ground for injunction appears, but what was, or might 
have been, presented for adjudication in the cause in which the 
decree was rendered. The matter of the controversy must be re- 
garded as res adjudicata. 


Equity. Judgments. Mes Adjudicata. Before Judge 
Hansett. Dougherty County. At Chambers, December 
21st, 1876. 


Reported in the opinion. 

C. B. Wooren; W. T. Jones, for plaintiff in error. 
Warren & Hosss, for defendant. 

Biecktey, Judge. 


An administrator filed a bill to marshal assets and settle 
priorities. Before the cause was disposed of, a homestead 
in the assets was claimed by a trustee, in behalf of minor 
children, and the same was allowed by the ordinary. The 
trustee was made a party to the bill, answered it, and set 
up in his answer, by way of cross-bill, a right to the home- 
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stead property, and prayed for injunction restraining the 
creditors and the administrator from selling it. By the 
same answer and cross-bill, he attacked the validity of va- 
rious claims against the estate. A decree was rendered, de- 
claring what claims were valid, prescribing the order of 
their payment, allowing a sum of money in lieu of home- 
stead, and directing all the property to be sold by the admin- 
istrator, preliminary to a distribution of the proceeds under 
the decree. Several of the parties, among them the trustee, 
excepted to the decree, and it was affirmed by the supreme 
court. Afterward, the administrator being about to sell, in 
terms of the decree, the trustee filed a bill against him, and 
prayed for injunction to restrain the sale of the homestead 
property. In this new bill, no equity was alleged against 
making the sale, but what was, or might have been, pre- 
sented and urged prior to the rendition of the decree. This 
being so, the matter of the new bill was res adjudicata, 
and the injunction was properly refused. 
Judgment affirmed. 


Epmonp Davis, plaintiff in error, vs. Ropert Morean, de- 
fendant in error. 


Where the only evidence of title in the claimant was a bond for titles 
from the defendant in fi. fa. to the claimant, and the proof was that 
no money was ever paid under said bond, and no prescriptive title 
had ripened in the claimant, and title was proved in the defendant 
in fi. fa. before he sold to the claimant, and the jury found for the 
claimant, the court below was right in granting a new trial, and this 
court will not interfere. 


Title. Claim. New Trial. Evidence. Before Judge 
Wricur. Mitchell Superior Court. May Term, 1876. 


Reported in the opinion. 
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W. C. McCatt, by brief, for plaintiff in error. 


No appearance for defendant. 


Jackson, Judge. 


Morgan obtained a judgment in the superior court of 
Mitchell county, against Smith, on the first of July, 1873, 
and levied it upon a tract of land which was claimed by 
Davis. The jury found for the claimant, but the court 
granted a new trial, and claimant excepted to the judgment 
of the court granting the new trial. 

The question is: Was the grant of the new trial right ¢ 

It seems from the evidence that the title to this land was 
in Henry Smith, the defendant in 7. fa , in 1872, and Smith 
sold it to Davis in 1873, making him a bond for titles, but 
no deed to the land. Davis never paid a dollar for it, and 
the question seems to be, did the bond for titles, without 
payment of any of the purchase money, pass the title out of 
defendant in 7. fa. and vest it inthe claimant? The claim- 
ant went into possession, but held it but a year or so when 
it was levied upon. His bond for titles was older than the 
judgment, but it was no title, but only an agreement to make 
title on a condition never complied with, to-wit: the pay- 
ment of the purchase money—not a dollar of which has been 
paid. The possession of the claimant never ripened into a 
title by prescription, and we cannot see what title he had to 
the land under the facts proved. Whether or not the parol 
evidence of defendant’s title was properly admitted, the ab- 
sent deed sufficiently accounted for, it is unnecessary to de- 
cide, inasmuch as, if the judge committed any error on that 
subject it will be corrected on the next trial, if the deed be 
not then on hand and produced in evidence, which will prob- 
ably be the case. Indeed, it is doubtful whether the admis- 
sibility of evidence ought to be considered on the exception 
to the grant of anew trial. However that may be, this court 
is always reluctant to interfere with the discretion of the 
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presiding judge in granting a new trial when the verdict, in 
his judgment, is decidedly and strongly against the weight 
of the evidence. 

Judgment aftirmed. 


SrepuEN B. Brinxcey, plaintiff in error, vs. Tue State oF 
GeroretA, defendant in error. 


. Where, upon a trial for murder, the defense was insanity, evidence 
that the defendant was generally regarded as a man of unsound 
mind, and that such was his reputation before the commission of 
the alleged offense, was properly rejected. 

2. Requests which are prolix, verbose, confused, and calculated to 
mislead the jury, should not be given in charge; and more especi- 
ally should they be refused when they are based upon a view of the 
case unsupported by the testimony. 

3. Where one ground of the motion for a new trial was, that a juror 
was incompetent, and affidavits were introduced to prove state- 
ments made by him before trial, showing great prejudice against 
the defendant, and the prosecution replied by affidavits to the con- 
trary, including one from the juror himself, the decision of the 
court below overruling the motion will not be reversed. The judge 
who presided had a much better opportunity of determining upon 
the character and credibility of the juror and the witnesses, than a re- 
viewing court can possibly have. 

. The insanity which the law recognizes as an excuse for crime, must 
be such as dethrones reason, and incapacitates an individual from 
distinguishing between right and wrong. 


Criminal law. Evidence. Insanity. Jury. Charge of 
Court. Before Judge Bucnanan. Coweta Superior 
Court. September Term, 1876. 


Reported in the decision. 


P. F. Smrra; L. J. Garrrett; W. F. Wrieut, for plain- 
tiff in error. 


Samuret W. Harris, solicitor general; Tuomas W. La- 
tHAM; J. B. S. Davis, for the state. 
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Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and charged with the unlawful killing of his wife, Eliza- 
beth Brinkley, and upon his trial therefor, was found guilty. 
The defendant made a motion for a new trial, on the follow- 
ing grounds: First, because the court erred in refusing to 
allow the defendant to prove by witnesses at the trial, that, 
before the commission of the alleged offense, he was gen- 
erally regarded asa man of unsound mind, and that his 
reputation was that of a person of unsound mind. Second, 
because the court refused to charge the jury as requested in 
writing. Third, because it was shown, after the trial, by the 
affidavits of two persons, Mann and Reid, that Hosea Gray, 
one of the jurors who tried the case, said, the day before 
the trial, “they will not take me on the jury, for my mind 
is made up to hang Brinkley, sane or insane, no matter what 
the evidence is. I believe Brinkley ought to be hung, 
and his lawyers know it, and I know they will not take me 
as a juror; they will not accept of me on the jury, for I 
will hang him”—and, therefore, said Gray was not an im- 
partial juror; which fact was not known to the defendant 
or his counsel, until after the trial. Fourth, because the 
verdict of the jury was contrary to law, against the evi- 
dence, and without evidence to support it, and because the 
verdict was contrary to the weight and preponderance of 
the evidence upon the plea and question of insanity. The 
court overruled the motion for a new trial upon all the 
grounds taken therein, and the defendant excepted. 

1. There was no error in the refusal of the court to al- 
low the witnesses to testify at the trial, that the defendant 
was generally regarded as a man of unsound mind, and that 
his reputation was that of a person of unsound mind, be- 
fore the commission of the alleged offense. Choice vs. The 
State, 31 Ga. Rep., 424. 

2. There was no error in the refusal of the court to give 
in charge to the jury the written requests, as set forth in 
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the record, even if there had been any evidence that the 
killing of the deceased by the defendant was done under a 
delusion, and what that delusion was, which the record fails 
to disclose. The requests were prolix, verbose, confused, 
and were calculated to mislead the jury, and for that 
reason they were properly refused. The material portions 
of the requests (except as to the defendant’s killing his wife 
under a delusion) were given in charge by the court to the 
jury, in its general charge, in a much more appropriate and 
legal manner than was contained in the defendant’s re- 
quests. 

3. As to the third ground of the motion, that Hosea Gray 
was not a competent juror, the rule, as established by this 
court in Ray vs. The State (15 Ga. Rep., 223) is, that upon 
the showing as made, without any explanation, the defend- 
ant would be entitled to a new trial. But the juror may 
offer explanatory matter in vindication of himself after ver- 
dict, and the court will place itself in the position of triors, 
and if the juror’s explanation be such as in its opinion should 
render him competent, if he were before triors, the court 
should so determine. The juror, Hosea Gray, in his affidavit, 
admits that he did make some jesting remark on the subject of 
Brinkley’s case at the hotel the day before he was taken as 
a juror, in the presence of several gentlemen, one of whom 
was Orlando McLendon, Esq., “that they will not take me as 
a juror, or words to that effect,” but denies most positively 
that he made use of the language as stated in the affidavits 
of Mann and Reid; but, on the contrary, at the time he was 
taken as a juror, that he had neither formed, nor expressed, 
any opinion in regard to the guilt or innocence of the de- 
fendant, and that he had no prejudice or bias resting on his 
mind, either for or against the defendant, and that his mind 
was perfectly impartial between the state and the defendant, 
and that he made up his verdict in the case solely and ex- 
clusively from the evidence. The affidavit of McLendon 
was also produced and read, in which he corroborates the 
statement of the juror as to what he said at the hotel about 
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not taking him as a juror in the case, but did not remember 
to have heard him use the language as stated by Mann and 
Reid in their affidavits. The affidavit of ten of the other 
jurors who tried the case (the absence of the eleventh juror 
being accounted for) was produced and read, in which they 
stated that during the trial of the case, the conduct and de- 
portment of Hosea Gray was that of an honest, upright, fair, 
prudent, and impartial juror. Upon this evidence the court 
adjudged Hosea Gray to be an impartial juror. The court 
below had a much better opportunity to judge of the character 
and credibility of the juror and witnesses than we, as a review- 
ing court, possibly can have, and, therefore, we will not inter- 
fere with its judgment as to the competency of Hosea Gray 
as a juror for the trial of the defendant. 

4, The only remaining ground of the motion to be con- 
sidered, is whether the verdict is contrary to law and the 
evidence. There can be no doubt, under the evidence con- 
tained in the record, that if the defendant was not insane at 
the time of the alleged homicide of his wife, that it was an 
atrocious murder. The record discloses the fact, that owing 
to the intemperate habits of the defendant, he and his wife 
had been getting along badly for some time, especially when 
he was intoxicated ; that he beat and treated her with eru- 
elty, so much so that she determined to separate from him, 
and sued for a divorcee. He then left, and was absent for 
some time. Returning, as he said, for the purpose of try- 
ing to effect a compromise with his wife, and get her con- 
sent to live with him again, he visited her for that purpose. 
Upon her refusal to live with him again, he then purchased 
a knife, went to her place of business, and stabbed her to 
death. There was a great deal of evidence introduced 
at the trial, pro and con.. upon the defendant’s insan- 
ity, including that of several physicians, there having been 
sixty odd witnesses examined. If a man has capacity 
and reason sufficient to enable him to distinguish between 
right and wrong as to the particular act in question 


20 
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if he has knowledge and consciousness that the act he is 
doing is wrong and would deserve punishment, he is, in the 
eye of the law, of sound mind and memory, and the sub- 
ject of punishment—Choice vs. The State, 31 Ga. Rep., 
424. The insanity which the law recognizes as an excuse 
for crime, must be such as dethrones reason and incapaci- 
tates an individual from distinguishing between right and 
wrong as to the consequences of his own conduct. Apply- 
ing this rule to the defendant, in the light of the evidence 
disclosed in the record before us, we are constrained to say, 
after a careful and laborious examination of that evidence, 
that the preponderance thereof is in favor of his sanity at 
the time of the commission of the offense alleged in the 
indictment. The question of the defendant’s sanity or in- 
sanity was fairly submitted to the jury under the evidence, 
by the court in its charge, as contained in the record, and 
there being sufficient evidence to sustain the verdict, it was 
not contrary to law or the evidence. 
Let the judgment of the court below be affirmed. 


James T. Tuwearr et al., relators, vs. W. D. Kippoo, judge, 
respondent. 


. After a remedial proceeding for contempt has been reviewed and 
affirmed by the supreme court, as to the imprisonment ordered, and 
as to the terms prescribed in the order for avoiding imprisonment, 
the terms will not, before the imprisonment has commenced, be 
changed because the party is unable to comply, unless he has become 
unable since the order was passed. Defenses or excuses which were, 
or might have been, presented before, are res adjudicata. 

. Matters urged in denial or excuse of a contempt, and, on writ of 
error, held insufficient, cannot be set up afterwards as purging the 
contempt, before any of the imprisonment has been suffered. The 
judge should not only refuse to treat the contempt as purged, but 
should, moreover, refuse to sign and certify the second bill of ex- 
ceptions. 

3. How remedial imprisonment may be terminated, after being endured 
for a reasonable time, is not now in question. 
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Mandamus. Contempt. Judgments. Practice in the 
Supreme Court. Before the Supreme Court. January 


Term, 1877. 


After the judgment of the supreme court was made the 
judgment of the superior court of Muscogee county in the 
ease of Thweatt et al., vs. Gammell et al., 56 Ga. Rep., 98, 
the Thweatts presented the following motion: 

And now comes Robert R. Thweatt, in obedience to the 
judgment of the court, and offers to surrender to the sheriff of 


Muscogee county— 


Two drays, costing 

One dray, costing 

Two sets harness, costing 
One set harness, costing 
Two mules, costing 


One mule is dead, which cost 
$975 00 


He shows that the order of the court required him to de- 
liver to the sheriff seven mules by him sold, or to pay $965.00, 
or be attached for contempt. That being misled by an order 
of the court into the belief that he could proceed to exempt 
the seven mules as homestead, he took this course, and in 
order that the exemption might be made productive, he sold 
a part of said mules and exchanged others, investing the pro- 
ceeds as above set forth, so that it is impossible for him to 
return the specified mules, but he offers to return the 
property for which it was exchanged. That as to the 
mule which is dead, and which cost $180.00, if the 
court so directs, he is ready to pay over $180.00. That had 
he not been advised by counsel that he had the right to dis- 
pose of the property set aside to him as exempt, he would have 
kept the mules subject to the order of the court. That he 
has not the means to substitute money to the amount of 
$965.00 in place of the mules thus disposed of. He, there- 
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fore, prays that the surrender of the property herein set forth 
may be taken as a sufficient compliance with the order of the 
court, and that he may be relieved from the contempt charged 
against him. 

Accompanying this motion was the affidavit of James T. 
Thweatt, to the effect that he has had no control of the seven 
mules ordered to be delivered up; that he has never sold or 
disposed of them in any way; that they were the individual 
property of his brother, Robert R. Thweatt, who had them 
exempted prior to the rendition of said order, and converted 
a part of them into other chattels, which he has offered to 
surrender, together with the balance in money unappropri- 
ated, the proceeds of said mules; that, from his poverty, de- 
ponent is unable to obey said order by the payment of money. 
That, inasmuch as deponent has never, in any way, violated 
said order, and as Robert R. Thweatt is ready and offering 
to surrender the property and fund into which said mules 
were converted, he believing at the time that the taking of 
said mules was by permission of the court, deponent asks 
that he may be discharged from the contempt. 

The court overruled the motion, and ordered that the 
Thweatts be committed to jail for contempt. 

To this judgment the Thweatts excepted. The presiding 
judge refused to certify the bill of exceptions as follows: 
“T decline to certify this bill of exceptions because I believe 
all the material questions have been adjudicated before, and 
the orders granted were only carrying out the decision of 
the supreme court already made.” 

The Thweatts then petitioned the supreme court for the 
writ of mandamus compelling Judge Kiddoo to certify the 
bill of exceptions. A mandamus nisi was issued, but, on 
the answer of the respondent being filed, a mandamus abso- 
lute was refused. 


R. J. Moses, for relators. 


W. D. Kinpoo, judge, in propria persona, for respondent. 
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Biecktey, Judge. 


1. When, on a full hearing in a remedial proceeding for 
contempt, imprisonment has been ordered unless certain 
terms are complied with, and, on writ of error, the order 
has been affirmed, the parties in contempt cannot, before 
the imprisonment has commenced, have the terms changed 
by urging their inability to comply, and by offering com- 
pliance with wholly different terms, unless the facts causing 
such inability arose after the order was passed. As to all 
matters of excuse which were, or might then have been, 
adjudicated, the order is final and conclusive. 

2. After certain matters have been before the supreme 
court by writ of error, on the question of contempt or no 
contempt, and have been held insufficient as a defence to the 
proceeding, if the same matters, in substance, are again 
presented to the court below, in the same case, on a motion 
to purge the contempt, the motion being made before im- 
prisonment has commenced, the judge of that court should 
not only disregard them, but should refuse to sign and cer- 
tify a bill of exceptions which seeks to bring them up again 
for review. 

3. What would be cause for terminating, after a reasona- 
ble time, imprisonment employed as a remedy without pro- 
ducing remedial results, is not now in question. 

The question of contempt was settled at a previous term, on 
substantially the same facts as are contained in this reeord——56 
Ga., 98. Nothing new has happened to purge the contempt. 
The alleged inability, from poverty or otherwise, to comply 
with the order of the court is not proved to have originated 
since that order was passed. The imprisonment has not 
even commenced. After imprisonment has been tried for 
a reasonable time and proved unfruitful as a remedy, the 
question can be made how and when it ought to terminate. 
Doubtless, there is some way to reach a case of bona fide 
poverty, and prevent imprisonment from becoming per- 
petual, or even from being unduly protracted. But the 
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poor cannot be indulged in willful disobedience to the law- 
ful commands of a court, any more than the rich. The 
action of the court now complained of, was not the rendi- 
tion of a new judgment, but the refusal to stop short in the 
execution of the judgment formerly rendered. The judge 
was right in refusing to sign and certify another bill of 
exceptions. 2 Aelly, 290. 
Mandamus denied. 





Jacos M. Gay, plaintiff in error, vs. W. W. Curnry, admin- 
istrator, defendant in error. 


. After appearance and appeal and two verdicts, it is too late to object 
to process because the same was not signed by the clerk. The 
sole object of the process is to bring the defendant into court. 

. When, by mistake, judgment has been entered up in favor of a 
former administratrix, whose letters had abated by marriage, it is 
proper for the court to correct the mistake and amend the judgment, 
so as to make it read in favor of the administrator de bonis non, who 
had been duly made a party, and was the real party plaintiff when 
the judgment to be corrected was entered. 


Process. Service. Judgments. Amendment. Admin- 
istrators and Executors. Before Judge Crarx. Schley 
Superior Court. April Term, 1876. 


Reported in the opinion. 


Hawkins & Hawkriys; Cook & Crisp, for plaintiff in 
error. 


C. B. Hupson; B. B. Hinton & Son; Aten Fort, for 
defendant. 


Jackson, Judge. 


1. Cheney moved to amend a judgment entered up against 
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Gay, so as to make it read in favor of him (Cheney) as 
administrator de bonis non, ete., instead of in favor of the 
former administratrix, whose letters had abated by her 
marriage. Cheney had been duly madea party plaintiff be- 
fore the verdict and judgment, but the counsel, by mistake, 
had entered it up in favor of the administratrix, who had 
brought the suit, but whose letters abated by marriage pend- 
ente lite. Gay objected because process had not been signed 
by the clerk to the original suit. But he had appeared and 
answered and appealed, and there were two verdicts against 
him. It was too late for him to object to the process ; nor did 
he make better his case by withdrawing his plea. He had 
his full day in court, and the process which brought him in 
accomplished the only object of process, which was to notify 
him of the suit and bring him into court. 

2. The court did right to amend the judgment and make it 
speak the truth, and conform to the proceedings—Code, 
§3494. It was in the discretion of the judge to grant time 
to the defendant to look further into the case to see if he 
could drum up a defense, and we will not control his discre- 
tion in refusing time. It is difficult to see how any evidence 
could alter the truth, which the record spoke, or vary the 
judgment, which the court must have rendered. Time 
could have done the defendant no good. 

Judgment affirmed. 


Epwiy A. Castretiaw, administrator, plaintiff in error, vs. 
JuLia Guitmartin ef al., defendants in error. 


. Where property of the testator was turned over to the legatees by 
his executor before the commencement of a suit against the latter 
upon a claim alleged to be due by such testator, such property is 
not subject to levy and sale under an execution based on a judg- 
ment obtained in such suit. 

. Immaterial errors constitute no ground of new trial. 
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Administrators and Exeeutors. Legacy. Levy and Sale. 
Judgments. Before Judge Tomexins. Chatham Superior 
Court. February Term, 1876. 


Reported in the decision. 

A. P. Apans, for plaintiff in error. 
Harrringe & Cuisnotm, for defendants. 
Warner, Chief Justice. 


This was a claim case in which the claimant had filed 
certain equitable pleas as set forth in the record, and on the 
trial of which, the jury, under the charge of the court, 
found the following verdict: “We, the jury, find for the 
claimants, in that the property was turned over by Robert 
Lachlison, executor, to claimants before suit was commenced ; 
that the claim is barred by the statute of 1869; that McIn- 
tosh county court rendered judgment without proof or 
evidence.” The plaintiff made a motion for a new trial on 
the several alleged grounds of error contained therein, which 
was overruled by the court, and the plaintiff excepted. 

The execution issued on a judgment obtained in MeIn- 
tosh superior court in favor of the plaintiff, against the de- 
fendant as executor of Guilmartin, deceased, and was levied 
on the property claimed, in the possession of the claimants, 
as the property of Guilmartin, the defendant’s testator. The 
claimants alleged in their equitable plea, that the property 
levied on had been turned over to them as devisees thereof 
under the testator’s will, with the assent of the executor, be- 
fore the commencement of the suit in which the judgment 
was obtained against the executor, and also, that the claim on 
which the judgment was rendered, was barred by the statute 
of limitations of 1869, and that the judgment was rendered 
by the court without any evidence, there being no issuable 
defense filed on oath. The evidence in the record as to the 
turning over the property by the executor to the claimants, 
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was conflicting. The debt on which the judgment was ob- 
tained, was barred by the act of 1869, as it appears from the 
evidence in the record, if the executor had pleaded it in de- 
fense of the action brought against him. It was admitted 
on the trial of the claim case, that there was no evidence of- 
fered to prove the plaintiff's demand when the judgment was 
rendered against the executor in McIntosh superior court. 
The court charged the jury, in substance, that if the executor 
turned over the property to the claimants under the testa- 
tor’s will, his assent would be implied, and that it would 
not be subject to the f%. fa. levied thereon. The court 
also charged the jury, that if the property had been turned 
over to the claimants by the executor as before stated, that 
then they would be subrogated to all the rights and defenses 
which Lachlison, the executor, originally had to the suit 
upon which this judgment is based, and could plead the 
statute of limitations of 1869. The court further charged 
the jury: “If you should find that the judgment was ren- 
dered in McIntosh superior court without proof, as it is ad- 
mitted by counsel, and I recollect the fact that such was the 
case, then, as the suit was not based on an open account, the 
judge had no right to render the judgment without proof, 
and the judgment is void, and you should find for the 
claimants. In my view of the case, you are bound to find 
for the claimants.” 

1. This being an equitable proceeding under the claimant’s 
equitable plea, the issues of fact involved in the case were spe- 
cifically found by the jury under the provisions of the act of 
1876, one of which was whether the property levied on had 
been turned over to the claimants by the executor as the de- 
visees thereof under the testator’s will. Although the evi- 
dence was conflicting, and there being no error in the charge 
of the court in relation to this point in the case, there is suffi- 
cient evidence in the record to sustain the verdict as to that 
separate issue. See Lake vs. Hardee, 55 Ga. Rep., 667. 
The jury having found the above mentioned issue in favor 
of the claimants, the property was not subject to the execu- 





308 SUPREME COURT OF GEORGIA. 


Castellaw, adm’r, vs. Guilmartin e¢ al. 


tion levied thereon, and the claimants were entitled to 
judgment to that effect upon the verdict, notwithstanding 
the court may have erred in its charge to the jury in rela- 
tion to the other issues submitted to them in regard to the 
statute of limitations, and the validity of the judgment 
obtained in MeIntosh superior court, in view of the ruling 
of this court in the case of Castellaw vs. Guilmartin, 54 
Ga. Rep., 299. 

2. But for the explanatory note of the presiding judge to 
the fourth ground of alleged error in the charge of the 
court, to-wit: “In my view of the case you are bound to 
find for the claimants,” we should have been constrained to 
have reversed the judgment. The judge, however, certified 
that he added, “I mean by this, that if you find from the 
evidence the facts as alleged by the claimants, that then the 
fact that the court in McIntosh county rendered the judg- 
ment without proof makes such judgment invalid against 
the claimants, and they should recover in this action.” 
This charge of the court, according to the judge’s explana- 
tion thereof, related to the issue submitted to the jury in 
regard to the validity of the plaintiff’s judgment obtained 
in the superior court of McIntosh county, and not to the 
issue submitted to the jury, as to whether the property levied 
on had been turned over to the claimants by the executor, 
and, that being so, the verdict of the jury upon the last- 
mentioned issue was not affected by the alleged erroneous 
charge of the court. The jury having found by their 
verdict that the property levied on had been turned over to 
the claimants by the executor of the testator, before the suit 
was commenced in which the judgment was obtained against 
him in favor of the plaintiffs, there was no error in overrul- 
ing the motion for a new trial. 

Let the judgment of the court below be affirmed. 
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Jesse D. Haptey, plaintiff in error, vs. Tue Srare or Gror- 
ata, defendant in error. 


. That the parties afterwards ‘‘made it up,” is not evidence tending to 
prove the shooting lawful. Neither is the fact that the prisoner ob- 
tained a warrant against the prosecutor for assault with intent to 
murder. 

. Dealings between the parties as landlord and tenant, or as creditor 
and debtor, with the terms of their contract and the state of their 
accounts, would not illustrate the lawfulness of this shooting. Nor 
would the fact that the parties were friendly immediately before and 
after the shooting. 

. Why a person who was requested to price the work (concerning 
alleged overcharges, on which the quarrel took place), declined to do 
it, is immaterial. 

. Neither malice nor deliberation is essential to the unlawfulness of 
the shooting. The shooting might be done under considerable provo- 
cation, and in the sequel of a combat in which the prisoner was 
blameless, and still be unlawful. 

. After a dangerous assault has been long enough over for the party 
assaulted to run sixty yards for a pistol and return, to shoot the first 
assailant then, solely because of the past assault, is unlawful, es- 
pecially if the first assailant is in retreat to avoid being shot. 

. The doctrine of reasonable fear is not applicable, under the evidence. 

. Nor is the doctrine of defense of habitation. 

. Unless done in self-defense, the shooting was unlawful; and whether 
it was so done was fairly submitted to the jury. 

. If the court’s charge, as applicable to the count on which the prisoner 
was convicted, was erroneous in any degree, the errors were favor- 
able to the prisoner. Errors in respect to the count on which the 
prisoner was acquitted, are now immaterial. 

10. The verdict is not contrary to law or to evidence. 


Hadley was arraigned on an indictment containing two 
counts: one for assault with intent to murder, the other for 
unlawful shooting. On the trial, the evidence for the state 
was, in brief, as follows: 

Prisoner owned a blacksmith shop, half of which he rented 
to one Ragsdale. He was in the habit of carrying work there 
to be done, and when he collected the rent, the amount due 
for such work would be deducted. After one of these set- 
tlements, prisoner became dissatisfied with the account, had 
it itemized, and denied some of the items. Afterwards he 
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went to the shop, and demanded a settlement of the matter. 
Ragsdale offered to leave the question to the decision of 
any other blacksmith, and called upon one to decide it, but 
the latter refused. Prisoner began to quarrel, and accused 
Ragsdale of stealing. The latter did not pay any attention 
to it until prisoner called him a “ G—d d-——d son of a bitch.” 
He then seized a hammer and struck prisoner. <A scufile 
ensued, in the course of which prisoner also picked up a 
hammer. In a few minutes he tore himself loose and ran 
out of the door. As he did so, he threw his hammer at 
Ragsdale, who threw his back in return. Prisoner ran to 
his house, some sixty yards distant, procured a pistol, and 
returned. In meantime Ragsdale ran out of the shop, be- 
hind it and other buildings standing with it, and hid. Prisoner 
followed him, and fired at him three times, striking him once 
in the muscle of the arm. Ragsdale then went to his house. 
This was in Muscogee county, in 1876. 

The evidence for defendant was, in brief, as follows: 

He went to the shop on March 16th to have a settlement 
of the rent account. He stated that the month was out, and 
they must come to some conclusion. Ragsdale did not ans- 
wer him. THe then told Ragsdale to stop work until they 
settled. The latter said, “by G—d, Pll quit.” Defendant 
replied, “It looks like you want to force me to get mad, Mr. 
Ragsdale. If you will quit, by G—d you quit.” Ragsdale 
took his hammer, weighing about three or four pounds, and 
struck him several blows on the arm, which was raised to 
ward them off. Defendant seized a hammer, which weighed 
one or two pounds, and threw it at Ragsdale, striking him 
on the head. This was done as defendant ran out of the 
door. Ragsdale also threw his hammer. Defendant was 
absent about two or three minutes. One of the men in the 
shop urged Ragsdale to get out of the way. He did not go 
at once, but went outside the shop, a few yards from the 
door, and was there when defendant returned. After the 
first shot, he ran. Both men were much excited. Defend- 
ant did not apply the epithet set forth in the testimony for 
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the state. Defendant did not follow Ragsdale beyond the 
shop. 

The jury found the defendant guilty of unlawful shoot- 
ing, and recommended him to the mercy of the court. 

He moved for a new trial on the following, among other, 
grounds: 

1. Because, on the cross examination of the prosecutor 
(Ragsdale), the court refused to allow defendant’s counsel 
to ask him whether he and defendant did not “ make it up?” 
whether defendant did not take out a warrant for witness 
for assault with intent to murder? and whether they did 
not agree that each should “pay his own costs and drop the 
matter ¢” 

2. Because the court refused to allow defendant’s coun- 
sel to ask one of the witnesses for the defense the following 
questions: Whether he knew anything about a contract that 
was made at the shop by Ragsdale and defendant ?- Whether 
defendant made arrangements with Ragsdale, and reserved 
the right to go into the shop at any time he pleased, and 
give orders generally? Whether or not witness knew that 
Ragsdale was indebted to defendant at the time of the 
difficulty, for rent ? 

3. Because defendant’s counsel was not allowed to ques- 
tion one of the witnesses for the defense as to the follow- 
ing points: “ Whether he was about the shop just before, 
or just after the difficulty, and whether or not he had any 
knowledge of a settlement between the parties‘” On ob- 
jection to these questions, defendant’s counsel stated that 
he proposed to show by the witness that they were per- 
fectly friendly, and talking of a settlement, that defendant 
had a right to go into the shop, demand a settlement, and 
if Ragsdale refused to pay, to put him out, that right being 
reserved in the contract. 

4. Because the court refused to allow defendant’s coun- 
sel to ask one of the witnesses—the party who refused to 
price the work done by Ragsdale for Hadley—his reason 
for such refusal. 
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5. Because the court refused to charge as follows: “If 
there is no express malice, and considerable provocation 
appears for Hadley to have done the shooting, and it fur- 
ther appears that the circumstances of the shooting do not 
show an abandoned and malignant heart, the prisoner is not 
guilty of an assault with intent to murder, or unlawful 
shooting at another. Ifthe jury believe there was no mixture 
of deliberation in Hadley from the time he left the shop 
until he returned with the pistol, and further believe that 
the fight began suddenly and without premeditation on the 
part of Hadley, and in a sudden heat of passion he shot 
Ragsdale, and further believe that the cireumstances of the 
shooting do not show an abandoned and malignant heart, 
then Hadley is neither guilty of an assault with intent to 
murder nor unlawful shooting.” 

6. Because the court refused to charge as follows: “If 
the jury believe that the shooting was a continuance of the 
fight first begun, they may look to the facts as to who made 
the first assault and its nature, and if it appears that Hadley 
had a right to stay in his shop and a right to ask Ragsdale 
to settle with him, and Ragsdale gave the first blow with 
an instrument likely to produce death, and Hadley escaped 
from the shop—a hammer weighing three pounds being 
thrown at him as he escaped—and that Hadley, in haste, ran 
to his house, and returned in a few minutes with his pistol 
and fired on the assailant, he is not guilty either of an as- 
sault with intent to murder or of unlawful shooting.” 

7. Because the court refused to charge, in substance, that 
it was for the jury to decide “whether or not Hadley still 
had a reasonable fear of death or some bodily harm from 
Ragsdale,” at the time of the shooting. 

8. Because the court refused to charge as follows: “A 
man has a right to protect his habitation, and use just 
enough force to do it, and if it is absolutely necessary to 
shoot a man to maintain his possession in peace, the shoot- 
ing is justifiable.” 

9. Because the court charged as follows: “ No one should 
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be permitted to shoot at another unlawfully. * * * See 
whether or not the shooting, when done, was unlawful, or 
was it done in his own defense? To make it lawful it 
should have been done in his own defense.” 

10. Because the verdict is contrary to law and evidence. 

[Defendant having been acquitted on the first count in 
the indictment, the charge of the court as to it is not set 
forth.—R. ] 

The motion was overruled, and defendant excepted. 


Hitirarp & Russert, for plaintiff in error. 


W. A. Lrrrre, solicitor general, for the state. 
Biecktey, Judge. 


1. On a trial for felonious shooting, evidence that the 
prosecutor and the prisoner “ made it up” is not admissible. 
Nor is evidence admissible, that immediately after the com- 
bat a warrant was obtained by the prisoner against the 
prosecutor for assault with intent to murder. 

2. That the parties, previously to the difficulty, had made 
a contract and a settlement ; that the prosecutor owed the 
prisoner for rent of the shop in which the difficulty 
began; that the prisoner had a right to turn the prosecutor 
out for non-paymen of rent ; that the prisoner had reserved 
the right to enter the shop and give orders; and, that the 
parties were friendly, just before and just after the difficulty, 
would not tend to establish the lawfulness of the shooting, 
inasmuch as the shooting took place after both parties had 
withdrawn from the shop, and,a part of it, while the prose- 
cutor was in rapid retreat. The prisoner did not shoot in 
assertion of any right as creditor or landlord, but only as an 
infuriated man who had, shortly before, been violently 
assaulted by the prosecutor. 

3. When the quarrel upon which the shooting followed 
was touching alleged overcharges for work, the reasons of a 
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third person for declining to price the work shortly before 
the quarrel took place, are immaterial. 

4, The shooting may be unlawful, though done under 
considerable provocation, and without malice, express or 
implied, and without any mixture of deliberation, and 
though preceded by a sudden combat in which the prisoner 
was blameless. 

5. If a person, being ina shop where he has a right to 
stay, is unlawfully assaulted with a weapon likely to pro- 
duce death, and, thereupon, escaping from the shop, runs to 
his dwelling, sixty yards distant, for a pistol, and returns 
instantly, finding the assailant outside the shop, with no 
weapons, and making no hostile demonstration, he cannot 
lawfully shoot at the assailant ; more especially after he has 
fired at him once and put him in full retreat. 

6. A man who was neither followed from the scene of 
combat, nor attacked when he voluntarily returned to it, is 
not in a situation to urge the fears of a reasonable man in 
justification of shooting done by him after returning and 
putting his adversary to flight. 

7. Shooting at a person after he has fought you in your 
shop, sixty yards from your dwelling, and when he has left 
the shop and is trying to avoid you by running toward his 
own home, is not shooting in defense of habitation. 

8. Under the facts of this case, if the shooting was not in 
self-defense it was unlawful; and the question of whether 
it was in self-defense was fairly submitted to the jury. 

9. There was no error in the charge of the court of which 
the prisoner can complain, the errors, if any, being in his 
favor, or else relating to a count in the indictment for 
assault with intent to murder, on which count he was ac- 
quitted. 

10. The verdict is not contrary to law or to evidence. 

Judgment aftirmed. 
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IsrarL Maptes, plaintiff in error, vs. Witt1am H. Hoeearp, 
defendant in error. 


1. A survey made by others than the county surveyor, is not admissible 
in evidence, unless proved by the parties who made it; the affidavit 
of such persons on the survey is not sufficient proof, and such affi- 
davit, the persons making it not being sworn as witnesses in the pend- 
ing trial, cannot be received as evidence of anything on that trial. 

. A verdict must be for the plaintiff or defendant, and it must cover 
the issues made by the pleadings—Code, $3559. Therefore, a verdict 
for one defendant against another defendant, there being no plead- 
ings or altercations in the case between them, is void, especially 
when there is no verdict at all for the plaintiff against either, though 
the sole issues submitted were between the plaintiff and the defend- 
ants. 


Evidence. Verdict. Before Judge Wricur. Mitchell 
Superior Court. May Term, 1876. 


Reported in the opinion. 

Davis & Lyon, for plaintiff in error. 
B. B. Bower, for defendant. 
Jackson, Judge. 


Maples sued Hoggard and another, named M. D. Poore, 
as indorser. The jury found a verdict for Hoggard for 
$300.00 against Poore. Maples moved for a new trial, the 
court refused it, and Maples brought the case to this court. 

On the trial of the case, it appeared that the note sued on 
was for eighteen hundred dollars, for a tract of land sold 
by Poore to Hoggard, on the condition that if the land fell 
short of three hundred and sixty-nine acres, a deduction 
should be made pro rata for the deficiency of acres, to be 
ascertained by a survey. Poore indorsed the note to Ma- 
ples. 

1. On the trial, Hoggard tendered in evidence a survey 

21 
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showing a deficiency of some sixty acres of land, with the 
affidavit thereon of two persons who surveyed it, neither 
being the county surveyor. Maples objected on the ground 
that the two persons were not sworn as witnesses, to be cross- 
examined touching the survey, and that their mere affidavit 
on the survey was no evidence at all inthecase. The court 
overruled the objection, and admitted the survey. We think 
that the court erred. The testimony went to the vitals of 
the case. Neither of these surveyors was an officer of the 
court or of the county, and they should have verified the 
survey as any other witnesses by being put on the stand, or 
sworn by interrogatories. Their affidavit was no evidence 
in the pending case. 

2. Moreover, the verdict was wholly wrong. It might 
have been intended for the plaintiff against Poore for the 
money, but it does not say so. It reads: “We, the jury, 
find for the defendant, W. H. Hoggard, three hundred dol- 
lars, principal, with interest from first day November, 1874, 
against M. J. Poore, indorser.” It is possible that they 
meant to find for Hoggard, and for plaintiff against Poore ; 
but they do not say so, and no court can so construe the 
verdict without making one out and out. The Code, section 
3559, settles the case. There are no pleadings to authorize 
such a verdict, and it is not for plaintiff or defendant. It 
must be set aside, and the new trial must be granted. 

Judgment reversed. 


Mrms S. Wars, executor, e¢ al., plaintiffs in error, vs. Ricu- 
ARD BazeMorE, administrator, e¢ a/., defendants in error. 


. Where one of the defendants, who was jointly interested with many 
others, in the fi. fa. under which the levy was made, and was the 
largest stockholder in defendant in fi. fa., forbade the sale by the 
sheriff, and gave notice that the same was illegal and unauthorized, 
thus materially depreciating the property, and subsequently became 
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the purchaser, at a price far below the real value, the discretion of 
the chancellor, exercised in enjoining the completion of the sale by 
the execution of a deed by the sheriff, at the instance of other joint 
owners of said execution, whose only hope of collecting the amounts 
due them was in making the property aforesaid bring its full value, 
will not be controlled. 

. Stockholders cannot maintain a bill for the protection of corporate 
property, without alleging a refusal of the corporation to act in its 
corporate name. 

3. Inasmuch as the evidence as to whether the amount for which the 
property was sold, was sufficient to pay off the balance due on the 
execution, and as to whether the property brought its full value, 
was conflicting, the discretion of the chancellor in granting the in- 
junction will not be interfered with. 


Injunction. Levy and Sale. Corporations. Before Judge 
Him.. Bibb County. At Chambers. January 9th, 1877. 


Reported in the decision. 


Lorron & Bartierr; 8. Hatt; A. O. Bacon; Joun C. 
Rvuruerrorp, for plaintiffs in error. 


Lyon & Niszet, for defendants. 


Warvyer, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendants, with a prayer for an injunction on the allegations 
contained therein, which the chancellor, after considering 
the same, together with the several affidavits filed by the 
respective parties, granted; whereupon the defendants ex- 
cepted. 

It appears from the record that Duncan, Sherman & Co. 
held a mortgage fv. fa. upon the property of “The Plant- 
ers’ Warehouse Company”—a corporation in the city of 
Macon-—for the sum of $20,420.57; that on the 25th of 
July, 1870, Duncan, Sherman & Co. transferred said mort- 
gage 77. fa. to several persons therein named, each party 
paying the amount affixed to his name, some more, and 
some less than others, but, in the aggregate, being the 
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amount of the mortgage fi. fa. Although several of the 
transferees were stockholders in The Planters’ Warehouse 
Company, the /%. fa. was not transferred to them in that 
capacity, but they held it as creditors of the company, in 
unequal amounts. The property of the company was levied 
on to satisfy the fv. fa., by the direction of one of the 
transferees thereof, without consulting the balance of them, 
and was offered for sale by the sheriff on the first Tuesday 
in December, 1876, when McBurney, one of the transferees, 
who was interested in the fi. fa. to the amount of $4,056.00, 
appeared at the sale and objected to the property being sold, 
as did H. T. Johnson, one of the transferees, and largest 
stockholder in said company, giving public notice that the 
sale was illegal and unauthorized, and forbade the sheriff to 
sell the property, in consequence of which the property 
was not contested for at the sale as it otherwise would have 
been, but was knocked off at the sum of $19,000.00, when 
it was worth the sum of $25,000.00; that notwithstanding 
Johnson united with the complainant, McBurney, in forbid- 
ding the sale of the property as before stated, he procured 
John Fort to bid it off, and then had the bid put down as 
the bid of H. T. Johnson, the man who had apparently 
made the greatest effort, publicly, to defeat the sale, and 
depreciate the price of the property. The complainants 
allege that the company have paid a large amount of usurious 
interest, which ought to be credited on the fv. fa., but that 
is denied by the defendants. The evidence as to what will 
be due on the fi. fa. after a proper accounting between 
the parties, is conflicting. 

If there is less due on the ji. fa. than the property sold 
for (to-wit: $19,000.00), the transferees have not been in- 
jured, and there is no reason why the sheriff should be 
enjoined from perfecting the sale of the property, or that 
the sale should be set aside as prayed for, so far as the 
transferees of the fi. fa. are concerned. But, on the other 
hand, if there is a larger amount due on the fi. fa. than the 
property sold for, and the price of the property was depre- 


° 
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ciated by the alleged conduct of Johnson, who became the 
purchaser thereof, then the sheriff should be enjoined from 
perfecting the sale until the cause can be heard on its merits. 
As to what is the amount justly due on the ji. fa., and 
whether the property sold for its full value at the sheriff's 
sale, the evidence is conflicting. 

The complainants, as stockholders in the company, had no 
standing in court, inasmuch as there is no allegation in 
complainants’ bill that the corporation had been requested 
to act in its corporate name in behalf of its stockholders, 
and had refused to do so—the general rule being, that the 
stockholders in a company must sue in the name of the cor- 
poration— Colquitt et al. vs. Howard, 11 Ga. Rep., 556; 
Atlanta vs. Grant, Alexander & Co.—d7 Ga. R., 340. 

The main ground of equity in the complainants’ bill is, 
that, as creditors of the Planters’ Warehouse Company, they 
have been injured by the sale of the property of that com- 


pany, as alleged therein. Whether they have been so in- 
jured, and to what extent, the evidence in the record is 
conflicting, and, according to the repeated rulings of this 
court, we will not interfere to control the discretion of the 
chancellor in granting the injunction prayed for until the 
final hearing of the cause upon its merits. 

Let the judgment of the court below be affirmed. 


ALLEN Stoan, guardian, plaintiff in error, vs. ALLEN B. 
Wuirraker, defendant in error. 


A widow whose apparent interest it was to take a child’s part in lieu 
of dower, and to whom, by division made substantially in the mode 
prescribed by law for dividing estates in kind, was assigned a child’s 
part of her late husband’s realty as well as personalty, which she 
accepted and appropriated, may, after her death, be presumed to 
have elected against her dower in due time (nothing to the contrary 
appearing), though no steps for making the division were taken un- 
til after the time for so electing had expired. 
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Administrators and Executors. Distribution. Presump- 
tions. Dower. Before Judge Wrieur. Decatur Superior 
Court. May Term, 1876. 


Allen Sloan, as guardian of Eolian A. Sloan, brought 
ejectment against Allen B. Whitaker for fifty acres of lot 
of land three hundred and eighty, in the 15th district of 
Decatur county. The defendant pleaded the general issue. 
The evidence disclosed the following facts : 

The lot in dispute was owned by one Samuel Sloan at the 
time of his death in 1856. He left a widow and one child. 
Plaintiff administered upon his estate and became guardian 
of his child. The widow, soon after the death of her hus- 
band, intermarried with one Barton, and subsequently died, 
before the commencement of this suit. On December 10th, 
1858, it was agreed between the plaintiff and Barton and 
wife, that the ordinary, on application of the administrator, 
should appoint appraisers to divide the estate, real and per- 
sonal, between the said distributees, and the notice required 
by law was waived. Commissioners were accordingly ap- 
pointed and the division made, by which the land in con- 
troversy was set apart to Mrs. Barton. She sold to Whit- 
aker. 

The jury found for the defendant. The plaintiff moved 
for a new trial upon the following grounds, to-wit : 

1. Because the court refused to charge the jury as fol- 
lows: “The law, by death of Samuel Sloan, having vested 
the title in his heir, Eolian A. Sloan, it is incumbent upon 
defendant to show title out of the heir of Samuel Sloan.” 

2. Because the court erred in charging as follows: “If 
the evidence shows that there was a division of the land, 
after the time allowed by law for the widow to elect to take 
a child’s part had elapsed, the fact of that division raised 
the presumption that the widow had elected, in her own 
mind, to take a child’s part, and the law presumes she did 
so before the expiration of the time allowed by law, and 
made it incumbent upon the plaintiff to rebut the presump- 
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tion by evidence that the widow had not so elected to take 
a child’s part before the time allowed by law had elapsed.” 
3. Because the verdict was contrary to the law and the 
evidence. 
The motion was overruled, and the plaintiff excepted. 


Bower & Crawrorp, for plaintiff in error. 


No appearance for defendant. 
Buirecktey, Judge. 


Where the intestate died in 1856, leaving only a widow 
and a minor child, and administration was granted on his es- 
tate in the same year; and where, in 1858, his estate, real 
and personal, was divided, in kind, equally between the 
widow and child, by commissioners appointed by the ordi- 
nary on the application of the administrator, both the widow 
and the guardian of the child consenting to the order of 
appointment, the widow, after her death, is to be presumed 
to have made her election in due time to take a child’s part 
in lieu of dower, nothing to the contrary appearing in the 
evidence, and she having accepted and appropriated the 
land assigned to her in the division. 

Not only may it be supposed that the widow elected in 
her own mind against dower, but that she communicated 
that election in proper time to the ordinary and the admin- 
istrator. How else can their conduct be accounted for $ 
The ordinary, acting officially, appointed commissioners to 
divide the whole estate. The administrator petitioned the 
ordinary to make the appointment. If the widow had not 
renounced dower, and if they had not known she had done 
so, the ordinary should not have granted, nor should the 
administrator have moved for, an order to divide the realty. 
The division which they both contemplated must have been 
the very one which the commissioners proceeded to make, 
namely, an equal division, and not the laying off of dower. 
The superior court, not the ordinary, had jurisdiction of 
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dower. On the other hand, the ordinary alone had power 
to raise a commission to divide equally, and distribute the 
estate in kind. The law of division, and not the law of 
dower, was administered. Besides, as there were (including 
herself) but two to take as heirs or distributees, it is prob- 
able that it was greatly to the widow’s interest to elect 
against dower; thus taking a half of the realty in fee simple, 
in place of one third of the same realty for life only. This 
consideration tends to strengthen the presumption that she 
made her election while she had a right to make it—54 Ga., 
567; compare 9 7b., 189; 21 76., 161. 
Judgment affirmed. 


J. Becxnap Sarru, plaintiff in error, vs. James W. Wizson, 
defendant in error. 


. The claimant of property, levied on by fi. fa. issued on a judgment 
founded on attachment, cannot, on trial of the claim, traverse the 
grounds on which the attachment issued. 

. In attachments in justice courts no declaration need be filed, and in 
the county court none is necessary, if the case be within the juris- 
diction of the justice courts, and if it be founded on a draft, no bill 
of particulars is necessary. 

3. The merits of the claim depended on conflicting evidence; it was 
passed upon by the judge of the county court, and affirmed by the 
superior court. In such a case this court will not interfere. 


Claim. Courts. Attachment. Before D. M. DuBosz, 
Ese., Judge pro hac vice. McDuffie Superior Court. Sep- 
tember Term, 1876. 


An execution based on attachment in favor of Wilson, 
against Jackson e¢ al., was levied on certain property, and 
Smith interposed claim. In the county court, from which 
the execution issued, the property was held subject. Claim- 
ant carried the case, by certiorari, to the superior court. 
After argument, the certiorari was dismissed, and claimant 
excepted. 
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The other facts of this case will be found in the opinion. 


J. E. Srroruer, for plaintiff in error. 


H. C. Roney, by brief, for defendant. 


Jackson, Judge. 


This case was tried in the county court of McDuffie, and 
carried, by certiorari, to the superior court, where the judg- 
ment against Smith, the claimant, was affirmed. 

Three grounds of error are alleged and insisted upon here : 
First, that the court refused to permit the claimant to tra- 
verse the grounds on which the attachment was founded, 
the property being levied on by a judgment founded on an 
attachment; second, that there was no declaration or bill of 
particulars filed in the county court; and, third, that the 
finding was against law and evidence. 

1. The first point was decided against the claimant in the 
case of Foster vs. Higginbotham, 49 Ga., 263. 

2. In respect to the second point, it is enough to say that 
no declaration is necessary in a justice court, and as the 
proceedings in the county courts are to be had as in justice 
courts ordinarily (Code, §285), we see no reason for a dec- 
laration to be filed there, when, as in this case, the amount 
is within the justice court jurisdiction. Section 3308 of 
the Code, which speaks of declarations being filed in attach- 
ments in county courts, must, we think, refer to cases where 
the amount involved is over $100.00. Thus the entire Code 
may be made to harmonize. Inasmuch as this attachment 
was issued upon a draft, no bill of particulars, other than a 
copy of the draft, was necessary. 

3. The last point turned on the evidence. It was con- 
flicting, but the preponderance, we think, is against the 
claimant. The judge of the county court thought so, and 
so did the superior court. 

We affirm their judgment. 
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Rosert A. Hay es, trustee, plaintiff in error, vs. Isaac F. 
Farmer et al., defendants in error. 


. Where a will provided that a trustee should hold certain property in 
trust for the benefit of the children of complainants, and of the 
wife of said trustee, until the death of the last survivor of com- 
plainants and of said wife, then to be divided equally between said 
children or their representatives, and the complainants filed their 
bill against said trustee, alleging waste, mismanagement, and his 
insolvency, and praying the writ of injunction and the appointment 
of a receiver: 

Held, that a demurrer thereto, upon the ground that complainants had 
no interest in the property covered by the testator’s will, should have 
been sustained. 

. Should the children for whose benefit the trust was created, be made 
parties, the court should interfere and see that the trust property is 
protected for their benefit. 


Equity. Trusts. Parties. Before Judge Jounson. Jef- 
ferson Superior Court. November Term, 1876. 


The bill in this case, was filed by all the children of James 
Stratford and his wife, Barbara, except Mary A. Hayles, the 
wife of Robert A. Hayles, the trustee. The remaining 
facts sufficiently appear in the decision. 


Cain & Poxruut, by brief, for plaintiff in error. 


R. W. Carswett, for defendants. 
Warner, Chief Justice. 


This was a bill filed by the complainants against the de- 
fendant, with a prayer for relief and injunction, and the ap- 
pointment of a receiver, on the allegations contained therein. 
The defendant demurred to the complainant’s bill on the 
following grounds: First, that by the express terms of the 
will of Peter McGowan, under which the defendant is act- 
ing, a copy of which is annexed to complainants’ bill, he is 
exempt from making returns of his acts and doings as 
trustee to any court, and especially by the third item of 
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said will, he is exempt from accounting to any person or 
‘persons, and is exempt from the restraining power or bind- 
ing force of any court; second, that complainants, Bessie 
E. Farmer, formerly Bessie E. Stratford, Peter J. Stratford, 
and James R. Stratford, who are the children of James 
Stratford and Mrs. Barbara Stratford, deceased, have no 
possible, present or future interest in any of the property 
of the estate of Peter McGowan, and that whether defend- 
ant is acting legally or not, the said complainants are not such 
parties as can call him to an account; that they cannot, in law 
or equity, make any demand on defendant for any part of 
the principal, or profits, of said estate, nor can any decree 
be rendered in their favor. The court overruled the de- 
murrer, and the defendant excepted. The court then, by 
eonsent of the parties, as certified by the presiding judge, 
appointed a receiver. 

It appears in the record that on the 1st of December, 
1873, James Stratford, under the authority conferred by the 
will of McGowan, appointed Hayles, the defendant, trustee, 
to carry into effect the provisions of said will in his place 
and stead, and thus he obtained possession of the property 
mentioned in the will of the testator, of which the follow- 
ing is a copy of the material items thereof : 

“Item 2d. After paying my debts as directed in the pre- 
ceding item, it is my will and desire, and I so direct, bequeath, 
and desire, that my entire property of every description, 
whether real, personal, or mixed, and all that I may die 
seized and possessed of, be placed in the hands of James 
Stratford, whom I hereby appoint and constitute trustee for 
this and the subsequent devise and bequest of this will, and I 
hereby fully empower and authorize him, the said James Strat- 
ford, without the order or decree of any court, to seize and 
possess himself of said property, and to hold, use, control 
and manage the same, and every part thereof, in such a way 
and manner as will, in his judgment, best subserve the ends 
and purposes set forth and intended by this will, and to 
take such steps and use all such means as may become nec- 
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essary or expedient in the execution of this trust, and for- 
ever exempting said James Stratford from the necessity of 
making returns of his acts and doings as such trustee to any 
court; and I further authorize and empower said James 
Stratford, if his judgment shall so direct, to sell and finally 
dispose of, all or any portion of my personal estate, and the 
house and lot in Louisville, on Broad street, commonly 
ealled the Hunter lot. I further authorize and empower 
said James Stratford to cut off from my place lying south 
of Louisville about seven acres of land, and to make and 
execute to Dennis Ponder titles in fee simple to the same. 
The precise location of said seven acres, and the time at 
which said Stratford shall execute titles, to be at the discre- 
tion of said James Stratford. In no event is he to sell, or 
finally dispose of, any portion of my real estate until the 
final execution of the purposes set forth in this will; and I 
further authorize and empower said James Stratford, by 
deed or by will, to appoint his successor in the trust con- 
fided to and imposed upon him by this will. 

“Ttem 3d. I direct, authorize and require said James Strat- 
ford, to seize and possess himself of the proceeds of any 
sale he may make under this will, and to seize and possess 
himself of all rents, issues, crops, profits or interest of any 
character arising or issuing from my estate, or any portion 
thereof, and to hold, use, control and manage the same ac- 
cording to his discretion and judgment, with full power 
and authority to him to continue my business from year to 
year as it now is, or to make such changes and alterations 
as he may at any time deem prudent and beneficial, with 
ample power and authority to him, if his discretion and 
judgment so direct, to invest said proceeds of sale made by 
him, rents, issues, crops, profits and interest, or any part 
thereof, in other property, real or personal, and to hold, use, 
control, manage said property so purchased in the same 
way, and with all power and authority over it as is given 
and contained in this will, and to continue from year to 
year, to receive, hold, use, control and manage my entire 
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property, and all profits, increase or issues thereof, until the 
time appointed by this will for a final division of the same. 
In the use, management and control of said property, and 
in the exercise of all the power, authority, discretion and 
judgment given to said James Stratford by this will, I ex- 
empt him from accounting to any person or persons, and 
further exempt him from the restraint, power or binding 
force of any court. 

“Item 4th. Upon the death of the last survivor of the 
children of James Stratford and my deceased sister, Bar- 
bara Stratford, to-wit: Mary Ann Hayles, wife of Robert 
A. Hayles, Bessie Eliza Stratford, Peter Joseph Stratford, 
and James Robert Stratford, I then direct that all said 
property, then in the hands of James Stratford or his sue- 
cessor, in trust, be equally divided between the children, or 
representatives of children of the said Mary Ann Hayles, Bes- 
sie E. Straftord, Peter Joseph Stratford, James Robert Strat- 
ford, but said division shall be per stirpes and not per capita. 

“Item 5th. I constitute and appoint James Stratford ex- 
ecutor of this will. This January 2d, 1873.” 

There is no ambiguity on the face of the testator’s will, 
either patent or latent, that we can discover, which would 
authorize the introduction of parol evidence to explain his 
intention; that intention is clearly manifested by the words 
of the will itself, to-wit, that the trustee should have the 
legal title to,and possession of, the property mentioned in 
his will, and to hold the same in trust for the benefit of 
the children, or representatives of children, of Mary Ann 
Hayles, Bessie E. Stratford, Peter Joseph Stratford, and 
James Robert Stratford, until the death of the last survivor 
of the children of James Stratford and Barbara Stratford, 
to-wit, Mary Ann Hayles, wife of Robert A. Hayles, Bessie 
Eliza Stratford, Peter Joseph Stratford, and James Robert 
Stratford—and then all of said property in the hands of the 
trustee, so held in trust as directed by the testator, to be 
equally divided between the children or representatives of 
children of the last named persons. 
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The complainants allege that Hayles, the trustee, is wast- 
ing and mismanaging the property, and that he is insolvent. 
But what is that to them? They have no interest in the 
property under the testator’s will that we can discover, and 
the children of Hayles and of the complainants (if there be 
any) are not complaining. If the children of Hayles and 
of the complainants were parties to the bill, the court should 
interfere in their behalf, and see that the trust property is 
protected for their benefit. 

In view of the provisions in the testator’s will, the court 
erred in overruling the demurrer, so far as the present com- 
plainants in the bill are concerned. We, therefore, reverse 
the judgment of the court below, unless the children of 
Hayles and of the complainants (if there be any) shall be 
made parties complainant to the bill, and when that is 
done, let the bill remain in court for the protection of their 
interest in the trust property, which appears, from the alle- 


gations in the bill, to be in danger of being wasted. We 
give this direction in view of the peculiar facts of the case, 
in accordance with the provisions of the 4284th section of 
the Code. 

Judgment reversed on terms. 


Watrter Witsoy, plaintiff in error, vs. Tue Stare or Gror- 
ata, defendant in error. 


. To accomplish sexual intercourse with a virtuous woman pending a 
virtuous engagement to marry her, may be seduction, though con- 
sent be obtained without other persuasion than that which is im- 
plied (considering the past courtship and present relation of the 
parties) in proposing the intercourse and repeating the promise of 
marriage. 

. In charging the jury, the whole section of the Code relating to the 
offense of seduction may be read. The court is not obliged to omit 
that part which provides for merging the prosecution in marriage. 

3. A proper correction of counsel’s mistake in quoting the testimony, 
accepted also at the time as proper, is no cause for new trial. 
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4. Where the jury are all present at the return of a verdict, the omis- 
sion of one name by the clerk in calling over the panel, is not cause 
for new trial. 


Criminal Law. Seduction. Laws. Charge of Court. 
Practice in the Superior Court. Jury. Before Judge Barr- 
Lett. Morgan Superior Court. September Term, 1876. 


Wilson was placed on trial for the crime of seduction. 
He pleaded not guilty. The jury found to the contrary. 
He moved for a new trial upon the following grounds, to- 
wit : 

1. Because the court refused to charge the jury as fol- 
lows: “To authorize a conviction of seduction, under the 
Code of Georgia, there must be proof of persuasion and 
promises of marriage. Proof of persuasion, unless there be 
proof of promises of marriage also, is not sufficient ; nor is 
the proof of promises of marriage, unless there be also proof 
of persuasion, sufficient to authorize a conviction.” 

2. Because the court erred in this: When Mr. Foster, of 
counsel for defendant, in his argument to the jury, re- 
peated a part of what he considered to be the evidence of 
James Ainslie, the father of the girl alleged to have been 
seduced, as follows: “ Her own father says he, Walter Wil- 
son, was not her suitor,” the court interrupted him, saying, 
in the hearing of the jury, “ Mr. Foster, I do not think the 
witness said so; he said that he did not know the defendant 
was visiting his daughter as a suitor, but the jury will re- 
collect the evidence.” To which counsel replied that he 
accepted the correction of the court. 

Defendant insists that in this the court expressed an 
opinion upon the evidence and stated what, in its opinion, 
had and had not been proved. 

[The brief of evidence, as agreed on and approved, shows 
the court to have been correct in its recollection of the tes- 
timony. | 

3. Because the court read, in its charge, in connection 
with the first part of §4371 of the Code, the latter portion, 
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as follows: “The prosecution may be stopped at any time 
by the marriage of the parties, or a bona fide and continu- 
ing offer to marry on the part of the seducer.” 

4. Because the court erred in overruling a motion in ar- 
rest of judgment, based upon the following facts: When the 
jury returned into the court-room with their verdict, upon 
their names being called, only eleven answered ; whereupon 
the clerk called the name of a juror who had already an- 
swered, but who again responded, when the sheriff, who was 
making the count, responded “twelve.” Thus it was shown 
that there were, in fact, but eleven jurors present. 

The state proved that there was one juror present whose 
name was, by inadvertence, not called at all, thus account- 
ing for the twelfth man. 

The motion was overruled, and the defendant excepted. 


J. A. Brirurs; A. G. & F.C. Fosrer, for plaintiff in 
error. 


J. W. Preston, solicitor general, by Jackson & Lumpkin ; 
McHenry & McHenry, for the state. 


Biecktey, Judge. 


1. Even in penal statutes, the conjunction and is some- 
times construed disjunctively as the equivalent of or— 
Bishop on Statutory Crimes, §243. Without invoking this 
rule, however, the terms of the Code, §4371, touching “ per- 
suasion and promises of marriage” as means of seduction, 
may be satisfied by courtship or wooing, resulting in an en- 
gagement to marry, and by the successful use of that en- 
gagement, on the part of the suitor, to accomplish the ruin 
of a virtuous and confiding woman. Where consent to 
criminal intercourse is part of the original betrothal, and is 
procured solely by the undertaking to marry, the transac- 
tion may be mere coarse and corrupt traffic; but where 
consent is given, pending a virtuous engagement, in conse- 
quence of a repetition of a promise to marry already made 
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and accepted, the woman yielding in reliance on the plighted 
faith of her lover, and he intending that she shall trust and 
be deceived, the case is one of seduction. To make love to 
a woman, woo her, make honorable proposals of marriage, 
have them accepted, and afterwards to undo her under a 
solemn repetition of the engagement vow, is to employ per- 
suasion as well as promises of marriage. In this case, after 
the section of the Code applicable to the offense was read 
to the jury, there was no occasion to remind them that 
both persuasion and promises were necessary to a convic- 
tion, and the refusal to do so at the prisoner’s written re- 
quest was not error; more especially as the request was not, 
in its whole scope, an accurate statement of the law of se- 
duction. 

2. In charging the jury on seduction, it is the privilege, 
if not the duty, of the court to read the entire section of 
the Code which relates to the subject. It is not apparent 
that the prisoner was, or could have been, injured by allow- 
ing the reading to be continued through that part of the sec- 
tion which declares that “the prosecution may be stopped 
at any time by the marriage of the parties, or a bona fide 
and continuing offer to marry, on the part of the seducer.” 

3. When counsel for the prisoner, in his argument to the 
jury, misquotes the testimony and is corrected by the judge, 
of his own motion, and accepts the correction, and the 
judge is in fact right and the counsel wrong, the interfer- 
ence is not cause for new trial—43 (Ga., 368. 

4, For the clerk, by mistake, on the return of a verdict, 
to call one member of the jury twice and omit to call an- 
other, is not cause for new trial, though the mistake was 
unnoticed by the prisoner or his counsel until after the jury 
were discharged. As the whole twelve served on the trial, 
concurred in the verdict, were present at its return, and 
heard it read out in open court, the clerk’s misreading of 
the list was immaterial. 

Judgment affirmed. 


22 
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James W. Harris, plaintiff in error, vs. Toe State or Gror- 
aia, defendant in error. 


. If the indictment alleges that the consent to act as second in a duel, 
was given in this state, it is immaterial where the duel was fought. 
The gravamen of this offense, under section 4517 of the Code, is the 
consent; if that took place in this state, the offense is complete. 

. If the indictment alleges that the offense was committed on a day 
subsequent to the finding of the grand jury, whilst, after the defend- 
ant has pleaded to the merits, it would be held good in substance, 
yet being bad in form, it will be so held if exception be taken to it 
by special demurrer in writing, before the trial. 


Criminal Law. Dueling. Indictment. Before Judge 
Tompkins. Richmond Superior Court. October Term, 
1876. 


At the April term, 1876, of Richmond superior court, 
Harris was indicted for consenting to be a second in a duel 


“on the 16th day of December, 1876.” Before pleading to 
the indictment, defendant demurred thereto on two grounds : 
tirst, that there was no such offense known to the laws of 
Georgia as the one charged; second, that the time laid in 
said indictment was subsequent to the finding thereof. 

The demurrer was overruled, and this is the error brought 
up for review. 


J. Ganaut, for plaintiff in error. 


Satem Durcuer, solicitor general, for the state. 
Jackson, Judge. 


Two questions are made by the record in this ease: first, 
is the crime of consenting to act as second in a duel com- 
plete, if the consent be given in this state but the duel is 
fought in another state? and second, is the indictment good 
when it charges that the offense was committed on a day 
after the finding of the true bill by the grand jury, when 
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the exception is taken by special demurrer before plea and 
trial ? : 

1. The first point depends upon the construction of sec- 
tion 4517 of our Code. That section reads as follows: “If 
any person shall knowingly and wilfully, carry and deliver, 
any written or printed challenge, or verbally deliver any 
message or challenge to another to fight with sword, pistol 
or other deadly weapon, or shall consent to be a second in 
any such duel or combat, such person so offending,” ete., 
etc. The gravamen of the offense is the act of consenting 
to be a second ina duel to be fought with sword or pistol 
or other deadly weapon. The word “such” before duel, 
evidently refers to a duel to be fought with such weapons 
as sword, pistol or other deadly weapon, and the meaning 
of the section is to prohibit the carrying of a challenge or 
consenting to act as second in a duel in this state, whether 
fought or to be fought here or in another state. The very 
exhaustive brief of the solicitor general fortifies this con- 
struction, which arises, we think, upon the very face of the 
statute. The reference to the act of 1816—Lamar’s Di- 
gest, 593—-where the offense originated, transferred thence 
to the Penal Code of 1833, and thence to our present Code, 
is conclusive on the question. That act shows that it was 
the design to punish the offense of carrying the challenge, 
or consenting to act as second in this state, though the duel 
was fought in another. But we think the section of the 
Code, as it stands, will admit of no other construction. 

2. In regard to the second point, this court has often 
held that after arraignment and plea, the indictment alleg- 
ing an impossible day, or a day after the bill was found 
true, would be held good, but not where it was excepted to 
in time on special demurrer in writing—see 25 Ga., 516; 
55 Ga., 304, 625. These were all cases where the defend- 
ant had gone to trial, and after the time for special de- 
murrer had passed, had sought to take advantage of the 
time alleged. But the defendant is entitled, if he demand 
it in time, to have a perfect indictment in form as to the 
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essential elements of time and place, and when he demurs 

specially, before trial (for by going to trial he would appear 

to waive it), he ought to have the time stated with rea- 

sonable certainty at least—so says our Code, sections 4625, 

4629, 4639. We reverse the judgment on the last ground. 
Judgment reversed. 


Danret Netster, plaintiff in error, vs. Tuomas Moors e¢ al., 
defendants in error. 


Testator provided that his lands should not be sold for distribution, 
except under certain circumstances, for thirteen years from the date 
of his will. Before the expiration of this period, the executrix sold 
at private sale. The heirs at law of the testator, as such, brought 
ejectment against the purchaser. 

Held, that plaintiffs were not entitled to recover; for if the executrix 
did not have authority to make the aforesaid sale, the title remained 
in her for the purpose of executing the will of the testator, and did 
not pass to the plaintiffs. 


Ejectment. Administrators and Executors. Wills. Be- 
fore Judge Knyieutr. Lumpkin Superior Court. Septem- 
ber Term, 1875. 


Reported in the decision. 
H. P. Bett; W. P. Price; J. N. Dorsey, for plaintiff 


in error. 
Estes & Boyn, for defendants. 
Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiffs, 
as the heirs at law of Benjamin M. Smith, deceased, against 
the defendant, to recover the possession of certain lands 
therein described. On the trial of the case, the jury, under 
the charge of the court, found a verdict in favor of the 
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plaintiffs. The defendant made a motion for a new trial on 
the various grounds therein set forth, which was overruled 
by the court, and the defendant excepted. 

It appears from the evidence in the record that Benjamin 
M. Smith, who was the owner of the premises in dispute, 
died in 1858, leaving a will, by one clause of which he di- 
rected that no part of his real estate in Georgia should be 
sold until thirteen years from the date of his will, made in 
1858, unless for the want of funds for the education of his 
children, or other indispensable calls for funds, and if sold 
before that time,or any part thereof, he desired it to be sold 
by mutual consent of so many of the executors as may be 
living. By another clause of the testator’s will, he desired 
that as fast as his children arrived at the age of twenty-one 
years, they should have paid to them their portion of the 
property devised to them by his will; if they should so 
desire, and under circumstances which, in the opinion of 
both the executors and executrix, would be expedient, that 
they and each of them might have their respective portions 
at an earlier period of time, and to effect this, his intention, 
he vested in his executors and executrix full power and 
authority to dispose of his real estate as above expressed 
in fee simple, or for a term of years, or otherwise, in as 
full and large a manner as he himself could have done 
if living. The testator appointed A. G. Wimpy, George 
Kellogg, and his wife, Nancy M. Smith, his executors and 
executrix — only two of whom, to-wit, Mrs. Smit) and 
Wimpy, qualified, and the latter was subsequent!) reieascd 
from his executorship by an act of the general assciubly. 
It also appears from the evidence in the record that in 
August, 1873, Nancy M. Smith, executrix as aforesaid, con- 
veyed the premises in dispute to the defendant, Neisler, for 
the consideration of $4,000,00. 

On the foregoing statement of facts, the main controlling 
question in the case was, whether the legal title to the prem- 
ises in dispute was in the plaintiffs, as the heirs at law of 
the deceased, so as to enable them to recover the possession 
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of the same in that capacity in an action of ejectment. In 
our judgment, the legal title to the land sued for was not 
in the heirs at law of the deceased, inasmuch as he did not 
die intestate, but, on the contrary, died testate. If the ex- 
ecutrix had no legal power or authority under the testator’s 
will to sell the land at private sale, then the legal title 
thereto is in her for the purpose of executing the testator’s 
will, and not in his heirs at law. If the executrix had the 
legal power and authority under the testator’s will to sell 
and convey the land at private sale, then the legal title 
thereto is in the defendant, Neisler, to whom she conveyed 
it, and not in the plaintiffs as the heirs at law of Benjamin 
M. Smith; and, consequently, they were not entitled to re- 
cover the possession of the land in that capacity in an action 
of ejectment, and the court below erred in overruling the 
defendant’s motion for a new trial. 
Let the judgment of the court below be reversed. 


Tuomas M. Pennaman, plaintiff in error, vs. THe Srare or 
GeroretA, defendant in error. 


. Perjury may be assigned upon an affidavit charging an offense, and 
made for the purpose of procuring a warrant therefor. 

. If the justice of the peace, in administering the oath, acted officially, 
it need not further appear that he acted judicially. 

. Where the indictment distinctly charges that the false oath was taken 
in a judicial proceeding, and in a matter material to the issue, and 
where the proceeding and the issue are plainly indicated, any mere 
vagueness or incompleteness of description must be excepted to be- 
fore trial, and is not cause for arresting the judgment. 

. The court may instruct the jury, that if they find from the evidence, 
beyond a reasonable doubt, that all the allegations in the indictment 
are true, they should find the prisoner guilty. 

. The motion for new trial, under the judge’s certificate to the bill of 
exceptions qualifying the matters of fact, was properly overruled. 


Criminal Law. Perjury. Indictment. NewTrial. Be- 
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fore Judge Tompxiys. Chatham Superior Court. May 
Term, 1876. 


Pennaman was placed on trial for the offense of perjury. 
The material portion of the indictment against him was as 
follows: ‘For that the said Thomas M. Pennaman * * * 
did, before Isaac Russell, as a justice of the peace in and for 
said county, in a judicial proceeding, the said Isaac Russell 
being then and there a judicial officer fully competent and 
authorized to administer a lawful oath, and when a lawful 
oath was to the said Thomas M. Pennaman, by tie said Isaac 
Russell, as justice of the peace as aforesaid, administered, 
wilfully, knowingly, absolutely and falsely swear, amongst 
other things, in substance and in effect following, that is to 
say, that Cornelia Brown, on May 29th, 1876, in the county 
of Chatham, and state of Georgia, did violently assault and 
strike him, the said Thomas M. Pennaman, with a rock or 
brick-bat, inflicting a painful wound on the back of him, 
the said Thomas M. Pennaman, all of the said matters so 
wilfully, knowingly, absolutely and falsely sworn to in sub- 
stance and effect by the said Thomas M. Pennaman, being 
then and there material to the issue in the judicial proceed- 
ing aforesaid, the said Thomas M. Pennaman being then and 
there in the said judicial proceeding, making and swearing 
to an affidavit before the said justice of the peace, for the 
purpose of having a warrant issued against the said Cornelia 
Brown for the offense of an assault and battery. 

“And the jurors aforesaid, on their oaths aforesaid, do 
say, that the said Cornelia Brown did not in truth and in 
fact, or in substance and in effect, on May 29th, 1876, in the 
county of Chatham, in the state of Georgia, violently assault 
and strike the said Thomas M. Pennaman with a rock or brick- 
bat, inflicting a painful wound on the back of him, the said 
Thomas M. Pennaman, and that the said Thomas M. Penna- 
man then and there well knew that he, the said Thomas M. ° 
Pennaman, was then and there, wilfully, knowingly, abso- 
lutely and falsely swearing, contrary to the law, ete.” 
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The defendant pleaded not guilty. The jury found to 
the contrary. He moved that judgment be arrested upon 
the following grounds : 

1. Because the indictment is defective in this, that it fails 
to specify the particular judicial proceeding in which the 
alleged perjury was committed. 

2. Because the indictment does not aver to what issue the 
matters alleged to be wilfully, knowingly, absolutely and 
falsely sworn to, were material. 

3. Because the indictment charges the defendant with 
perjury in making and swearing to an affidavit before a jus- 
tice of the peace, for the purpose of having a warrant issued, 
etc., all of which does not constitute the crime of perjury, 
but only that of false swearing. 

4. Because the said affidavit was neither a part of, nor in, 
a judicial proceeding, and was not material to the issue in a 
judicial proceeding of this nature, to-wit: the ascertainment 
of the probable guilt or innocence of the person accused. 

5. Because the said affidavit was not sworn to before an 
officer in his judicial capacity, but solely and only as an officer 
qualified to administer a lawful oath or affirmation. 

The motion was overruled, and the defendant excepted. 

The defendant also moved for a new trial on the follow- 
ing grounds: 

1. Because the court erred in charging the jury, that if 
they find from the evidence, beyond a reasonable doubt, that 
all the allegations in the bill of indictment are true, and that 
the defendant, in making and swearing to an affidavit to have 
the prosecutrix, Cornelia Brown, arrested on a warrant for 
assault and battery, did wilfully, knowingly, absolutely and 
falsely swear in said affidavit, as he is alleged to have done 
in the indictment, then they should find him guilty of the 
crime charged. 

2. Because the court erred in commanding the sheriff to 
arrest Samuel Bynum, a material witness for the defendant, 
in this that the arrest was made in the presence of the jury 
trying said case, and because of his evidence just given in, 
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such arrest tending to throw discredit upon his testimony to 
defendant’s injury. 

3. Because the verdict is contrary to the law and the evi- 
dence. 

In support of the second ground, one of the jurors made 
affidavit that the witness, Bynum, was arrested in full view 
of the jury, during the progress of the cause, as he believes, 
for the offense of perjury, supposed by the judge of said 
court to have been committed on the witness-stand ; that the 
arrest was mentioned in the jury-room immediately upon 
the retirement of the jury, and that deponent believes that 
all of said jury were apprized of the arrest before returning 
a verdict. 

The court overruled the motion, and defendant excepted. 


Upon the rendition of this judgment, counsel for defen- 
dant moved to be allowed to obtain affidavits from other 
jurors who tried said cause, as to their knowledge, impres- 
sion or belief, upon the subject of the arrest of the witness, 
Bynum, prior to the return of the verdict. This the court 
refused to permit, and the defendant excepted. 

The presiding judge attached the following note to the 
bill of exceptions: 

“ After the witness, Bynum, had gone from the stand, the 
judge quietly told the sheriff to say to him not to leave the 
court-house. This the sheriff did in view of the counsel and 
the jury, but neither could hear what the sheriff said, and 
no one in the court-room, except by the merest inference, 
could possibly know what were the instructions of the sheriff, 
and in point of fact, neither the solicitor general, nor counsel 
on either side, knew what was said. Bynum retired from 
the court-room. After the jury had retired to their room, the 
judge then directed the sheriff to bring Bynum into the court- 
room and to detain him. No arrest of Bynum was ordered 
or made in the presence of the jury, but was sedulously 
avoided. It very frequently happens that the judge directs 
the sheriff to say to a witness not to retire from the court 
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house, and the order is carried into effect just precisely as 
was done in the case of Bynum.” 


N. C. Cotter, by W. D. Haxrpen, for plaintiff in error. 


A. B. Srru, solicitor general, by Z. D. Harrison; Met- 
prm & Apams, for the state. 


Biecktey, Judge. 


1. Perjury may be assigned upon an affidavit charging an 
offense, and made for the purpose of procuring a warrant 
therefor. Such an affidavit, made for such a purpose, is the 
beginning of a judicial proceeding. It belongs to proceed- 
ings before arrest, and is treated of under that head in the 
Code, section 4714. It sets forth probable cause for a 
warrant, and upon it alone a warrant might issue. Enough 
is established to result legally in depriving the accused per- 
son, for a time, of his liberty. Treating probable cause as 
the issue or point in question, there can be no doubt that 
the matter of the affidavit is vitally material. On the trial 
of the accused for the offense, the affidavit itself would not 
be admissible, but the matter it contains (sworn to as true) is 
not the less material on that account. For the crime of 
perjury to be committed, it is not necessary that the false 
swearing should take place on the trial, or even in respect to 
facts which the trial must directly involve. Affidavits in 
judicial proceedings, though touching matters incidental or 
collateral, may be instruments of perjury—2 Chit. Cr. Law, 
303; 3 Gr'l’f’s Ev., section 190; 2 Bish. Cr. Pr. $845. 

2. The justice of the peace acted officially—was authorized 
to administer the oath—administered it lawfully, and the 
oath was lawful. That he acted in a judicial capacity need 
not further appear. The Code does not make it requisite 
that he should—see section 4460. It is probable that, in 
administering the oath, he was not acting in a judicial 
capacity ; but that would not prevent the affidavit from 
being made in a judicial proceeding. Test this by the in- 
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stance of an affidavit to hold to bail, or an affidavit to procure 
an attachment. 

3. What proceeding and what issue the indictment refers 
to, may be collected with reasonable certainty from its 
language. They are plainly indicated, and, if they are not 
described with technical amplitude and accuracy, the imper- 
fection may have been cause for exception before trial, but 
is not ground for arresting the judgment—Code, section 
4629. In these matters of description, the indictment seems 
very nearly, or quite, up to the ordinary requisites of good 
pleading—2 Chit. Cr. Law. 307; 2 Bish. Cr. Pr., sections 
854, 845; 52 Ga., 242. 

4. The court may instruct the jury, that if they find, from 
the evidence, beyond a reasonable doubt, that all the allega- 
tions in the indictment are true, they should find the 
prisoner guilty. Such a charge is not like one which 
groups certain facts, less in extent than the whole contents 
of the indictment, and submits their truth or falsity as deci- 
sive of guilt or innocence—compare 34 (a., 263; Tucker 
vs. The State, 57 Ga.,503. Unless the jury are to find the 
prisoner guilty, when convinced by the evidence, beyond 
any reasonable doubt, that the whole of the indictment is 
true, the trial is work without an object. 

5. We find in the record no good cause for granting a new 
trial. The judge, by his explanatory note, leaves nothing 
of any importance in the ground of the motion which relates 
to dealing with one of the prisoner’s witnesses in presence 
of the jury. 

Judgment affirmed. 


Revsen T. Burrieton, plaintiff in error, vs. James M. 
Smiru, governor, defendant in error. 


The state cannot legally forfeit the bond of the surety for the appear- 
ance of a defendant when she has the defendant in her own custody 
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in the penitentiary, under sentence from one of hercourts. She has 
the power to try him whenever she pleases for crime committed 
within the jurisdiction of another of her courts. It does not alter 
the principle at all if the bail agreed in writing to pay the bond at 
the next term if the principal did not appear, and thereby obtained 
a continuance of the scire facias. The question still remains, can 
the state legally forfeit the bond of the surety for not producing his 
principal, when she, at the very time, has that principal in her own 
custody? 


Criminal Law. Bail. Before Judge Porrte. Hart 
Superior Court. September Term, 1876. 


Reported in the opinion. 


Rosertr Hester, for plaintiff in error. 


Samvet Lumpxn, solicitor general, for defendant. 


Jackson, Judge. 


Buffington stood Earle’s security to appear at Hart supe- 
rior court. Earle failed toappear. Thereupon the solicitor 
general proceeded by sctre facias against Buffington. At 
the regular trial term, Buffington was not ready for trial, 
and had no legal ground for continuance. Thereupon the 
solicitor general granted him a continuance on the terms, in 
writing, that if Earle did not appear at the next term, Buf- 
fington would pay the bond. At the next term Earle did 
not appear; but Buffington set up the defense that Earle 
had been indicted in White superior court fora penitentiary 
offense, convicted and sentenced, and was then in the peni- 
tentiary. The court held that the plea was insufficient, and 
forfeited the bond. Buffington excepted, and the case is 
before us for review. 

We think that the court erred. The state had Earle in 
her own custody—in the penitentiary—just as securely con- 
fined as if she held him in jail in Hart county. She had, 
and now has, nothing to do but to bring him out and try 
him whenever she pleases to doso. If found guilty, she can 
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sentence him for another term, to begin when this White 

county sentence expires. It would be strange, indeed, if 

she forfeited a bond for his not appearing, when she had 

him in the jail in Hart county, and the penitentiary is her 

great jail, convenient to Hart as to all the rest of the state. 
Judgment reversed. 


Joun J. Crarron, sheriff, ef a/., plaintiffs in error, vs. Robert 
Toomss, defendant in error. 


Where land held by the defendant in fi. fa. under bond for titles, no 
part of the purchase money thereof having been paid, was levied 
on and sold, the oldest judgment against the defendant will take 
precedence, in the distribution of the fund realized therefrom, over 
junior judgments, in favor of the vendors, for installments of the 


purchase money. 


Levy and Sale. Judgments. Sheriffs. Bond for Title. 
Before Judge Porrte. Wilkes Superior Court. November 
Term, 1876. 


Reported in the decision. 


W. M. & M. P. Reese; F. H. Cottey; W. M. Sus, for 


plaintiffs in error. 
R. Toomss, for defendant. 
Warvyer, Chief Justice. 


This case was a rule against the sheriff by movant, Robert 
Toombs, to which Wynn, Simms & Co., and Green Bros., 
were made parties. 

In response to the rule nési, the sheriff answered sub- 
stantially as follows: 

That on the 7th day of August, 1876, as sheriff, he levied 
a fi. fa. in favor of Simms & Truitt vs. W. A. Ficklen, on 
a certain tract of land in Wilkes county, reciting in the levy 
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that the f. fa. was levied on the entire title to said land, 
which was held by W. A. Ficklen, aforesaid, under a bond 
for title from Wynn, Simms & Co., and Green Bros., who 
held said Ficklen’s deed thereto, subject only to application 
of Mrs. Julia T. Ficklen for homestead in said land, and 
that written notice of said levy had been given to all par- 
ties in interest. 

Respondent further says that he advertised said land for 
sale under said levy, stating that the whole title to said land 
was to be sold, subject only to the said homestead applica- 
tion, and that he gave written notice in due time to said 
Wynn, Simms & Co. and Green Bros.; that on the first 
Tuesday in September, 1876, he sold the said land in accor- 
dance with said levy and advertisement, for $505.00. 

The sheriff further answered that he had this sum of 
money in his hands, and was ready to pay over the same, but 
that he had several ff. fas. in his hands claiming said fund. 

1st. He has the jf. fa. of Simms, Truitt & Co., under 
which said sale was made. 

2d. The fi. fa. of the movant, R. Toombs, of older date 
than any jf. fa. against W. A. Ficklen. 

3d. The deed of Wynn, Simms & Co. and Green Bros., 
from W. A. Ficklen, to said land, of older date than any 
ji. fa. against said Ficklen, duly executed and recorded, and 
two ji. fas. for installments due under said deed, and for 
which judgment had been obtained in the superior court 
of Wilkes county. Under these circumstances, he desired 
the direction of the court. 

The deed referred to in the sheriff's answer was then 
placed in evidence, the same having been duly executed by 
the defendant in fi. fa., W. A. Ficklen, to Wynn, Simms & 
Co. and Green Bros., and the two ji. fas. belonging to the 
same parties which it was admitted were under the said 
deed, and the other fi. fas. herein mentioned. 

No traverse was filed to the answer of the sheriff by the 
movant, but the said movant moved to make the rule abso- 
lute against the sheriff, which was allowed by the court, 
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and the rule was ordered to be made absolute on the fore- 
going facts and answer, the court holding that under a pro- 
ceeding of this kind the claims of Wynn, Simms & Co. 
and Green Bros., could not be considered by the sheriff. 
To which ruling and decision the sheriff, Wynn, Simms & 
Co. and Green Bros., excepted. 

The question made by the record in this case is, whether, 
assuming all the facts to be true as set forth in the sheriff's 
answer to the rule taken against him for the money in his 
hands, arising from the sale of the property of the defendant 
in execution, the same were sufficient, under the law, to pro- 
tect him from the payment of the money to the oldest fi.,fa. 
in his hands against the defendant? The property was 
levied on by the sheriff by virtue of a fi. fa. in favor of 
Simms & Truitt against Ficklen, the defendant therein, and 
was sold as his property for the sum of $505.00. The fi. fa. 
of Toombs against the defendant, Ficklen, was placed in the 
sheriff's hands and claimed the money arising from the sale 
of the defendant’s property, on the ground that it was of 
older date than any other 7. fa. in the sheriff’s hands against 
him, and, therefore, had a prior lien on the money arising 
from the sale of the defendant’s property. The land was 
levied on by the sheriff as the property of the defendant, 
and sold by him as the property of the defendant, and 
the money in his hands was the proceeds of the sale of 
the defendant’s property. The sheriff was bound in the 
discharge of his duty, after payment of all legal costs, to 
have appropriated the money arising from the sale of the 
defendant’s property to the oldest fi. fa. against the defend- 
ant in his hands. The 7. fa. of Simms & Truitt, under 
which the land was sold, was not entitled to claim the money 
because it was of younger date than Toombs’ 7. fa.. The 
ji. fas. of Wynn, Simms & Co. and Green Bros., against the 
defendant, were not entitled to claim the money for the 
same reason, both being of younger date than the Toombs 
ji. fa. Wynn, Simms & Co. and Green Bros., were not en- 
titled to claim the money under their deed, because it cre- 
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ated no lien on the money in the sheriffs hands, it not ap- 
pearing by the sheriff's answer, or otherwise, that any part 
of the purchase money had been paid, which must have 
been done to bring the case within section 3586 of the Code. 
It follows, therefore, that there was no error in making the 
rule absolute against the sheriff in favor of Toombs, the 
plaintiff in the oldest 7. fa. in the sheriff's hands. 
Let the judgment of the court below be affirmed. 


Tue Centrrat Ramroap anp Banxine Company, plaintiff 
in error, vs. Witu1AM T. Opte, defendant in error. 


1. The verdict was not so contrary to the evidence as to require the 
supreme court to order a new trial, where the presiding judge had 
twice done so, on like verdicts in the same case, and had declined to 
interfere a third time. The issue being a question of negligence, 
and there being some evidence from which the jury could infer 
negligence, repeated findings, to the same effect, ought to be re- 
spected. 

. Where the brief of evidence, with the agreement of counsel entered 
thereon, is attached to the bill of exceptions as an exhibit, and is 
referred to therein as follows: ‘‘A brief of the testimony introduced 
on said trial has been agreed to in writing by counsel for plaintiff 
and defendant, filed, and is a part of the record of the cause, a copy 
of which is hereto annexed, marked exhibit A, and to which refer- 
ence is prayed,” the writ of error will not be dismissed for the want 
of the approval of such evidence by the judge. The aforesaid re- 
cital, together with the usual certificate of the judge attached to the 
bill of exceptions, held to be a sufficient approval of the brief of 
evidence. (R.) 

. Nor will the fact that no copy of the brief of evidence is embodied 
in the transcript of the record, be ground of dismissal, it not ap- 
pearing from the brief of evidence or the record, that the former 
had been filed and made a part of the record. Neither the afore- 
said recital in the bill of exceptions, nor the agreement of counsel, 
entered on the brief of evidence, to consider it filed, establishes the 
fact that it had been made a part of the record. (R.) 

. The provision in the act of 1870, embraced in $4253 of the Code, in 
reference to making the brief of evidence a part of the record, is 
permissive, and not compulsory. Cases may still be brought up by 
embodying the evidence in the bill of exceptions. (R.) 





ATLANTA, JANUARY TERM, 1877. 347 


The Central Railroad and Banking Company vs. Opie. 


. Where the motion for a new trial comes up as a part of the record, 
and the bill of exceptions recites that the statements made in each 
ground of the motion are true, the grounds held to be sufficiently 
verified by the judge. (R.) 


New Trial. Practice in the Supreme Court. Before 
Judge Jounson. Screven Superior Court. May Term, 
1876. 


Opie brought case against the Central Railroad and Bank- 
ing Company for $500.00, damages alleged to have been 
sustained by reason of the killing of a mare. The jury 
found for the plaintiff $300.00. The defendant moved for 
a new trial. The court overruled the motion upon “the 
ground that, although the opinion of the court upon the 
law and facts as submitted on the trial, is that the defend- 
ant is not liable to the damages assessed by the verdict in 
this case, yet there having been three verdicts to the same 
effect, the court will not now disturb the decision of the 
jury in this case by again granting a new trial.” 

To this ruling the defendant excepted. 

The facts are sufficiently stated in the opinion. 

When the case was called in this court, a motion was 
made to dismiss the writ of error upon several grounds. 
The facts, as well as the rulings of the court, will be found 
fully stated in the head-notes. 


Jackson, Lawron & Bastncer; Gero. R. Brack, for 
plaintiff in error. 


Joun C. Det, by R. H. Crarx and Z. D. Harrison, for 
defendant. 


Biecktey, Judge. 


Though the court had twice granted a new trial on simi- 
lar verdicts, to leave the third verdict to stand was right, 
there being evidence that the train was running at unusual 

23 
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speed, and that no effort was made to stop or slacken it, and 
the evidence being conflicting as to whether there were, or 
were not, bushes and briers contiguous to the line of road, 
calculated to impede the mare in escaping to the open field. 
Even if the engine or cars did not touch the animal, she was 
probably not allowed as much time to get clear of danger as 
ordinary and reasonable care, even for the safety of the train, 
required. Her fall into the stock-gap of the company might 
not have occurred (and of this the jury were to judge) if 
timely effort had been made to check the unusual speed at 
which the train was running. Why some effort was not 
made is wholly unexplained—see 46 Ind. R., 229; 48 Ga., 
514. 
Judgment affirmed. 


James Wurreneap, plaintiff in error, vs. Henry H. Frrz- 
PATRICK, administrator, defendant in error. 


. When the intestate, in consideration that his attorney at law would 
pay over certain moneys collected, including his collecting fee, 
agreed that the attorney should have all of his fees paid out of a cer- 
tain other note and account when collected, and when the attorney 
did so pay over his collecting fees and fulfil his part of the contract: 

Held, that the facts make an equitable assignment of the note and ac- 
count to the attorney for payment of his fees, and that on a rule 
brought against him, by the administrator, for the note and account 
when collected, he can set off his fees, and the administrator can 
only recover the balance, if any, as assets of the intestate, and this 
principle holds though the money on such note and account was not 
collected until after administration on the estate. 


Administrators and Executors. Attorney and Client. 
Set-off. Before Judge Porrte. Warren Superior Court. 
October Term, 1876. 


Reported in the opinion. 
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W. M. & M. P. Rerse; James Wauarreneap, for plaintiff 


in error. 
C. 8. DuBosr, for defendant. 
Jackson, Judge. 


Henry Fitzpatrick, as administrator of H. Martin, filed a 
petition in Warren superior court, at October term, 1876, 
praying for a rule nzs¢ against James Whitehead as an attor- 
ney. In this petition he stated the following facts: that on 
the 4th of February, 1875, Martin, then in life, placed with 
Whitehead for collection various claims, and amongst them 
a note and account on Robert Felt, which note and account 
were collected by Whitehead, and which collection he refused 
to pay over to the petitioner. The petition further alleged 
the insolvency of Martin’s estate, and prayed that Whitehead 
might be compelled to pay over the proceeds of the Felt 
note and account for distribution. The rule 2s7, as prayed 
for, was granted, and Whitehead answered that he had claims 
on Martin for fees to the amount of $92.00 before Martin’s 
death; that at the time of Martin’s death, he held various 
claims for collection; that some months before Martin’s 
death, he requested payment of the fee, when Martin replied 
that he (Whitehead) held the Felt note and account, and if 
he would turn over the money he then had, that he could 
take the Felt claim, and, with this understanding, he (White- 
head) turned over the money in hand; that Martin never 
paid him, and he having subsequently collected the Felt 
claim, paid himself. Upon this answer being filed, Fitzpat- 
rick’s counsel moved, without traversing the same, to make 
the rule absolute against him, and it was so ordered by the 
presiding judge, and defendant excepted ; so that the ques- 
tion is: Did the defendant have the legal right to pay him- 
self out of the Felt note, if it had been so agreed upon be- 
tween the intestate and himself? It seems to us that he had 
that right. The facts make an equitable assignment for 
value of the Felt note, or so much of it, and the account, as 
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was necessary to pay fees. Whitehead could have taken fees 
out of each claim as he collected it; instead thereof, he 
agreed with the intestate to pay over all the other collections, 
his fees included, on condition that he could take his fees 
out of this note, and he actually carried out the agreement, 
and did pay his client money which he had the right to re- 
tain as fees. We are at a loss to see the reason why this 
contract should not be carried out. It is a case of mutual 
debts, and of a bargain that one side should be paid out of 
a particular note and account, the debt which the other side 
owed him. In 5 Ga., 357, it was ruled that in a ease of 
mutual debts between the intestate and others, the adminis- 
trator could not recover anything as assets but the difference 
between the two demands. This case is stronger than that, 
for in this case there was an express contract that this note 
and account should pay this debt, which the intestate owed to 
his attorney. If anything remained after this was done, 
such balance would be assets, and could be recovered; but 
only the balance, after paying the debt according to the 
contract. 

Judgment reversed. 















Joun P. Batrp e¢ a/., plaintiffs in error, vs. Josuua K. 
Evans, defendant in error. 








. Where the certificate to the acknowledgment of a deed executed in 
a foreign state, by the commissioner of deeds for the state of Geor- 
gia, shows that such commissioner was one of the attesting witnesses, 
though that fact does not appear from the attestation itself, the deed 
is admissible in evidence, it having been regularly recorded. 

2. A plea to an action of ejectment, to the effect that a certain deed, 
constituting one link in the plaintiff's claim of title, was made in 
fraud of the rights of creditors under whom defendants hold, and is 
fraudulent and void, should, on motion, be stricken. 

3. An execution showing levy upon, and sale of certain land, without 
specifying who to, is inadmissible as color of title, in the absence of 

proof that a deed was executed in accordance with such sale. 
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. Parol evidence as to who was the purchaser of the land, as a foun- 
dation for the introduction of such execution, was properly exclu- 
ded. To constitute title by prescription, the possession must have 
been under written evidence of title. 


Deeds. Evidence. Pleadings. Prescription. Before 
Judge Kmpoo. Terrell Superior Court. May Term, 1876. 


On December 22d, 1869, Evans brought ejectment against 
John P. and W. C. Baird, for lot of land number one hun- 
dred and twenty-five, in the 12th district of Terrell county. 
The defendants pleaded the general issue, title by prescrip- 
tion, and an equitable plea to the following effect: that 
the deed made by Henrietta V. Hart to Eugene Hart, upon 
which plaintiff relies, was made in fraud of the rights of 
creditors under whom the defendants hold, and is fraudu- 
lent and void. This last plea was, on motion, stricken, and 
defendants excepted. 

Asa part of his chain of title, the plaintiff offered in 
evidence a deed from Alexander Holmes to Franklin O. 
Welch, bearing date May 4th, 1855, purporting to have 
been executed in the state of Florida, in the presence of 
two witnesses, and which had been recorded. It was ob- 
jected that the deed was not properly probated, in this, that 
neither of the attesting witnesses appeared to have had au- 
thority to take an acknowledgment of a deed executed in 
Florida. From the attestation clause alone, this objection 
would seem to be well founded, but in the certificate of ac- 
knowledgment immediately following the attestation clause, 
Francis J. Wheaton, one of the attesting witnesses, certified 
that he was a commissioner of deeds, ete., for the state of 
Georgia. The objection was overruled, and the defendants 
excepted. 

Plaintiff showed a complete chain of title from the state 
to himself. One link in this chain was composed of a deed 
from Henrietta V. Hart to Eugene Hart, of date 9th of 
March, 1858 ; another, of deed from Eugene Hart to plaint- 
iff, of date August 7th, 1866. 
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The defendants introduced a deed from the sheriff of 
Terrell county to them, dated November 19th, 1860, cover- 
ing the premises in dispute, purporting to have been exe- 
cuted by virtue of a sale made under a ji. fa. in favor of 
one Felix Banks vs. T. Berry and C. P. Sutton, the prop- 
erty having been levied on as belonging to the latter. 

William Baird testified as follows: “Took possession of 
the premises in dispute in fall of 1858, under C. P. Sutton.” 
He purchased from the latter paying one-half cash, giving 
his note for the balance, and taking bond for title. Sutton 
subsequently absconded, and witness paid the balance of the 
purchase money to Samuel Lindsay for him. The land was 
afterwards levied on as the property of Sutton, and sold; 
it was purchased by witness’ sons, the defendants. Defend- 
ants have been in open and notorious possession of the land, 
paying taxes thereon, and claiming it as their own, since 
1858. 

The defendants offered in evidence an execution in favor 
of Isabella Smith against Henrietta V. Hart and C. P. Sut- 
ton, with an entry thereon of a levy upon the property in 
dispute on August 2d, 1858; also the following entry: 
“The above land sold for $77.50. This 3d November, 
1858.” (S’g’d) “Kennan Dale, Dept. Sh’ff.” The object 
of this testimony was to show color of title in defendants. 
Upon objection, it was excluded, and defendants excepted. 

The defendants proposed to prove by W. C. Gill that 
Henrietta V. Hart told him about March Ist, 1858, that 
she was afraid the land in controversy would be sold for a 
debt against her and Sutton; that she applied to witness to 
ascertain how she could manage to protect the same from 
such sale. That she stated she was about to convey it to 
her son, Eugene Hart, and that shortly thereafter she in- 
formed him that she had made such conveyance. That she 
left the country about that time. That witness drew a deed 
for her, but refused to attest it because it was fraudulent. 

Upon objection made, this evidence was excluded, and 
defendants excepted. 









ATLANTA, JANUARY TERM, 1877. 353 


Baird e¢ al. vs. Evans. 


The defendants proposed to prove by W. B. Walker that 
he bid off the land at sheriff’s sale, in the fall of 1858, when 
it was sold as the property of Henrietta V. Hart, under an 
execution against her and C. P. Sutton; that he turned 
over his bid to Sutton, and the latter went off with the 
sheriff “to fix it up.” 

This evidence was also excluded, and defendants excepted. 

The plaintiff proved that Eugene Hart was about ten or 
twelve years of age in 1858, when the land was conveyed 
to him by his mother. 

The jury found for the plaintiff. The defendants moved 
for a new trial upon each of the grounds taken in the above 
exceptions. The motion was overruled, and they excepted. 


A. Hoop; Hoye & Smomons; J. G. Parks, for plaintiffs 
in error. 


D. A. Vason, by C. B. Wooren, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendants 
to recover the possession of a lot of land described in his 
declaration. On the trial of the case, the jury found a 
verdict in favor of the plaintiff. The defendants made a 
motion for a new trial on the several grounds therein set 
forth, which was overruled by the court, and the defend- 
ants excepted. 

1. There was no error in admitting in evidence the deed 
from Alexander Holmes to F. O. Welch. That deed pur- 
ported to have been executed in the state of Florida on the 
4th of May, 1855, and had been recorded. The objection 
to its admission in evidence was for the want of a proper 
probate. The deed appears to have been signed, sealed and 
delivered in presence of Moses Curry and Francis J. Whea- 
ton, the subscribing witnesses thereto. Although Wheaton, 
when he subscribed his name to the deed as a witness, did 
not add thereto that he was a commissioner of deeds for the 
state of Georgia, yet his certificate is attached to the deed, 
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in which his official character is fully set forth, and the 
courts of this state are bound to recognize the official acts 
of its own commissioners, appointed under the laws thereof 
to take the probate and acknowlegment of deeds in other 
states. The deed in this case was attested by two wit- 
nesses, one of whom was a commissioner of deeds for the 
state of Georgia, as appears by his certificate on the deed 
itself, and, therefore, comes within the ruling of this court 
in Watts et al. vs. Smith et al.,.19 Ga. Rep., 8. 

2. There was no error in striking the defendants’ equitable 
plea, in view of the allegations contained therein. The 
plea did not allege that the deed executed by Henrietta V. 
Hart to Eugene Hart was made with the intention to delay 
or defraud the creditors of the plaintiff, or that he had any 
knowledge of it, nor did the plea allege that such intention 
was known to Eugene Hart, the party taking the convey- 
ance—Code, §1952. 

3. There was no error in ruling out the execution offered 
in evidence in favor of Isabella Smith against Henrietta V. 
Hart as color of title, or for the purpose of showing title 
out of her. It is true that there is an entry on the execu- 
tion that the land was levied on by the sheriff on the 2d of 
August, 1858, as the property of the defendant, H. V. 
Hart, and was sold on the 3d of November, 1858, but who 
was the purchaser does not appear, nor that any deed under 
that sale was ever made to any person for the land. 

4. There was no error in ruling out the parol evidence of 
Walker as to who purchased the land at the sheriff's sale, 
so as to make the execution admissible in evidence as color 
of title on which to base a prescriptive title by possession. 
To constitute a good prescriptive title to land, the posses- 
sion thereof must be under written evidence of title, not 
part in writing, and part in parol. The equitable plea hav- 
ing been properly stricken, the evidence of Gill, offered in 
support of it, was also properly rejected. 

Let the judgment of the court below be affirmed. 
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Exuiza M. Kean, guardian, plaintiff in error, vs. Henry 
Larurop, defendant in error. 


1. A complainant may dismiss his bill, either in term or vacation, with- 
out any leave ororder. If done in term, that the presiding judge 
was formerly of counsel and filed the bill, will not prevent the act 
from being effective. 

. Nor will the dismissal be ineffective or incomplete because the 
defendant has answered, and made discovery called for by the bill, 
the answer being merely defensive, setting up no counter-claim, and 
praying for no relief against the complainant. 

. Whether, in a second bill for the same matter or cause of action, 
filed after the first was dismissed, the complainant can waive discov- 
ery, and thereby deprive the defendant of the benefit of his answer 
as evidence—quaere ? 

Jackson, Judge, dissented. 


Equity. Discovery. Practice in the Superior Court. 
Judge. Before Judge Harris. Chatham Superior Court. 
May Term, 1876. 


On January 13th, 1876, Eliza M. Kean, as guardian of her 
lunatic husband, filed her bill against Henry Lathrop, for an 
account of the property and assets of her ward, which she 
charged went into the possession of said defendant at the 
time her husband became non compos mentis. Amongst 
other defenses, the defendant pleaded, that at the November 
term, 1874, of Chatham superior court, the complainant 
exhibited her bill against the defendant, in all respects iden- 
tical with the present bill, except that the former contained 
a prayer for discovery, whilst the latter does not; that the 
defendant made answer to such bill under oath, and made 
full and complete discovery of all the matters and things 
complained of; that complainant, after obtaining such dis- 
covery, entered on the former bill the indorsement : “ Dis- 
missed without prejudice,” and immediately filed her present 
bill, in which she expressly waives discovery, in order to 
avoid the effect of defendant’s answer; that said dismissal 
was not by any act or consent of defendant, nor by any 
order of court passed on notice to him, and, therefore, said 
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first bill is lawfully pending, so far as defendant’s rights are 
concerned. He, therefore, pleads the same in bar to the 
present bill, and demands the judgment of the court, 
whether he shall be put to make any further or other answer 
thereto. 

The question made by this plea was submitted to the 
chancellor without the intervention of a jury. In addition 
to the facts therein set forth, it appeared that the entry of 
dismissal was made in term time, when Judge Tompkins, 
formerly of counsel for compiainant, was presiding ; that no 
notice of any application to dismiss, or of the dismissal, was 
given to defendant. The chancellor held that the first bill 
was still pending, and dismissed the second. To this ruling 
the complainant excepted. 


A. P. & S. B. Apams, for plaintiff in error. 
J.R. Savssy, for defendant. 


Biecxxey, Judge. 


1. “The plaintiff in any action, in any court, may dismiss 
his action either in vacation or term time, and, if done in 
term time, the clerk or justice shall enter such dismissal on 
the docket.” Code, §3447. “A complainant may dismiss 
his bill at any time, either in term or vacation, so that he 
does not thereby prejudice any right of the defendant. If 
equitable claims, by way of set-off or otherwise, have been 
set up by the answer, the dismissal of the bill shall not in- 
terfere with the defendant’s right to a hearing and trial on 
such claims in that proceeding.” Code, §4190. Under 
these sections of the Code, whoever has a case in any court, 
may dismiss it before trial without any leave or order, and 
without notice to the opposite party; and if done in term 
time, it makes no difference that the judge presiding is dis- 
qualified to try it. When dismissal is solely the act of the 
party, and may take place as well in vacation as in term, 
the constitution of the court, at the time the party does the 
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act, is immaterial. As there is no occasion for judicial ac- 
tion, it matters not that the judge on the bench has once 
been of counsel in the cause. 

2. 3. In dismissing a bill, however, the complainant is to 
prejudice no right of the defendant. If the defendant has 
answered, making discovery called for, or discovery not 
waived, but confining his answer to defensive matters, and 
praying for no relief against the complainant, he does not 
thereby acquire the right to retain the complainant’s case in 
court, and have it tried. His only right in that case, result- 
ing from the filing of a defensive answer, is to use his an- 
swer as evidence, so far as it is responsive to the bill, in the 
event a trial shall take place. But no trial can take place 
after the complainant has dismissed his bill. By dismissing 
his bill, the complainant withdraws from the court, and is 
no longer a suitor for relief. There is nothing left to de- 
fend, and the answer being wholly defensive, its mission is 
accomplished. It is true, that after obtaining discovery, 
the complainant could not shun the force of the answer as 
evidence by subsequent waiver, leaving the bill in court, 
and introducing the waiver by amendment—50 Ga., 53. 
But it is not a consequence of this rule of law that the bill 
cannot be dismissed—see 4 Paige, 227. The dismissal of 
the bill does not harm the defendant. Were no second bill 
ever brought for the same cause, he would be benefitted. 
His real grievance is, not that the first was dismissed, but 
that the second was brought; and even that would not ma- 
terially change his situation if the second did not waive 
discovery. Possibly, after obtaining discovery by the first 
bill, the complainant may be precluded from waiving it ef- 
fectually in the second. It may be that the defendant can 
answer just as he responded to the former bill,and make 
good his right to use the answer by connecting it with the 
fact of the former discovery. To rule that question now 
would be premature, as it is not made in the record, and 
has undergone no adjudication in the court below. If no 


second bill had been filed, the first would undoubtedly have 
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been out of court, and would have remained out, the com- 
plainant having dismissed it in term time, before the second 
was filed, and having caused the dismissal to be entered 
both on the docket and the minutes of the court. The 
filing of a second bill did not reinstate the first ; and, there- 
fore, the court erred in ruling that the first was still pend- 
ing, in sustaining the defendant’s plea to that effect, and in 
dismissing the second bill upon that plea. 
Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no 
written opinion. 


Jackson, Judge, dissenting. 


1. The right to a defendant in equity to use his sworn 
answer when forced from him by discovery, is a great 
right—of consequence to him—inasmuch as it cannot be 
overcome except by the oaths of two witnesses, or one wit- 
ness and strong corroborating circumstances. This right 
was recognized by this court in 50 G@a.,53, where it was 
held that after a complainant had sought and got defend- 
ant’s answer, he could not waive discovery so as to prevent 
the defendant from using it, and having applied to it the 
rule that it must be overcome by two witnesses, or one 
witness and strong corroborating circumstances. I do not 
think that equity, which despises and spurns from her 
shrine all guile, and fraud, and tricks, and traps, will permit 
that to be done indirectly, which she would repel if at- 
tempted directly; and, therefore, I think equity will not 
allow a complainant, after he has sought and got discovery, 
and it does not suit him, immediately to dismiss his bill and 
bring another exactly like it, in which he waives all dis- 
covery. Equity will not allow this to be done so as to 
avoid the right of the defendant to use the answer fo the 
case in the case; and the mere dismissal and immediate 
renewal of it does not change the substance of the case. 
It is the same case still. Equity follows no shadow, but 
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seeks substance. It sticks in no bark, but cuts te the very 
heart of the tree. 

2. In England, while the complainant could move to dis- 
miss his bill as a matter of course, such dismissal was by 
order alone of the chancellor, and on notice to the defend- 
ant—2 Daniel’s Chan. Pr., 929-930. By our Code he may 
dismiss in term or vacation, “so that he does not thereby 
prejudice any right of the defendant”-—Code, $4190; as 
much as to say, if any right of the defendant be thereby 
prejudiced, he cannot dismiss it. In this case the right of 
defendant to use his answer as evidence so strong as to 
equal two witnesses, was not only prejudiced, but actually 
destroyed, unless the complainant, when he dismissed, had 
been put upon terms to allow defendant so to use it in the 
renewed case. But the defendant had no notice of the mo- 
tion to dismiss, though made in term; and it was made, too, 
before Judge Tompkins, the counsel of the complainant be- 
fore his accession to the bench, and was, therefore, wholly 
illegal, unless it be ruled that counsel may preside on the 
bench in cases in which they were employed at the bar. 
Certainly this judge could not hear objection or pass judg- 
ment upon the motion. The case stands, therefore, as not 
dismissed, but still pending. Everything done in term, done 
on the dockets and put on the minutes, as this dismissal was, 
must necessarily be done under the supervision and by au- 
thority of the judge; and he must be competent by freedom 
from interest, to pass judgment upon the subject matter and 
between the parties. 

3. Can it be doubted that if a chancellor, competent to 
preside, either in England or in this country, had been sitting 
when this motion was made, and if it had been proven to 
him that the sole object of dismissing the bill was to “ preju- 
dice the right of defendant” to use his answer, and that 
complainant had already prepared another bill exactly like 
that he proposed to dismiss, to the very crossing of the t’s and 
the dotting of the i’s, ready to file the moment that the other 
was dismissed; that it was, in truth, the mere renewal of the 
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same bill, and that the only object was to do indirectly what 
he could not do direetly by any amendment, can it be doubted 
that upon such proof (and they are the admitted facts in 
this case), any impartial chancellor, in either country, would 
forbid such “whipping the devil round the stump,” and 
either deny the motion to dismiss, or provide that the right 
of defendant to use his sworn answer should be preserved in 
the renewed case? I think not; and especially do I think 
so where, in a case like this, the defendant cannot be per- 
mitted to testify at all unless his right to his answer be pre- 
served. Inasmuch as this court declines either to aftirm the 
judgment of the court below, which allowed the plea of the 
pendency of the first bill, or to pass an order saving the 
right of the defendant to use his answer on the trial of the 
renewed bill, I dissent from the judgment of reversal. 


Marruew G. Dicken, plaintiff in error, vs. ManaLa THRASHER, 
defendant in error. 


Homestead in land is subject to a debt for labor done thereon in the 
cultivation of crops or other farm work, as in building or other im- 
provements of a substantial nature. 


Homestead. Levy and Sale. Before Judge Ricz. Oco- 
nee Superior Court. July Term, 1876. 


Reported in the opinion. 
Coss, Erwin & Coss; J. R. Lyte, for plaintiff in error. 
Port Barrow; S. P. Tuurmonp, for defendant. 


Jackson, Judge. 


Mahala Thrasher and her sons worked on Dicken’s land, 
and made a crop on a contract for labor thereon. Dicken 
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refused to pay; she sued and recovered judgment, on 
which an execution was issued, and levied upon Dicken’s 
land. It was homestead land, duly exempted and laid off, 
and Dicken, as such, claimed that it was exempt from levy 
and sale under the 7. fa. The court below held that it was 
not exempt, but subject to the claim of these laborers for 
making the crop ; and the single question is: are homestead 
lands set apart to families, liable for wages to the people 
employed to cultivate them? The words of the constitu- 
tion are broad. They are “and for labor done thereon.” 
This is one of the express exceptions. The homestead ought 
to be liable for the work which makes the crop. What is 
the land worth without cultivation? How is the family to 
be supported without labor on it to cultivate it? And if 
they do not themselves cultivate it, by their own labor 
merely, they ought to pay those who do. Homestead or 
no homestead, the laborer is worthy of his hire; and the 
plain words of the constitution but re-enact the utterance 
of Divine wisdom. 
Judgment affirmed. 


Green B. Carr, plaintiff in error, vs. Tuomas Sarru, de- 
fendant in error. 


. Where a memorandum of the terms of a settlement was reduced 
to writing, and handed to defendant’s agent, parol evidence as to 
its contents is admissible, where such agent testified that he never 
had had such memorandum, or if he ever had it in his possession, it 
was lost or mislaid; and this, though no notice to produce was 
served either on said defendant or said agent. 

. The evidence submitted to the arbitrators being conflicting, the 
award was properly allowed to stand. 


Arbitrament and Award. Evidence. Before Judge Por- 
TLE. Hancock Superior Court. October Term, 1876. 


Reported in the decision. 
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Carr vs. Smith. 
J. T. Jorpan, for plaintiff in error. 


_C. W. DuBosr; C. 8. DuBosz, for defendant. 


Warner, Chief Justice. 


This case came before the court below on exceptions to 
the award of arbitrators upon a question submitted to them, 
as to whether a certain execution in favor of Carr against 
Smith, had been settled. The arbitrators, under the evi- 
dence submitted to them, found by their award, that the 
execution had been settled. Carr filed exceptions to the 
award on various grounds, which were overruled by the 
court, and he excepted, and now assigns the same as error 
here. 

1. The alleged mistake of law committed by the arbitrators, 
was in receiving parol evidence as to the settlement between 
the parties in 1869, when the evidence showed that the 
settlement was reduced to writing and handed to Pounds, 
defendant’s agent. Pounds, the defendant’s agent, to whom 
the written memorandum of the settlement was proved to 
have been delivered, by two witnesses, was examined as a 
witness, and stated that he never had in his possession the 
written memorandum of the settlement, and that if he ever 
had it, it was lost or mislaid. There was no notice served 
on the defendant, or his agent, to produce the writing. 
There was no mistake of law on the part of the arbitrators 
in admitting parol evidence of the settlement, after proof 
of the loss of the written memorandum thereof. Code, 
$3832. 

2. There was a conflict in the recollection of the witnesses 
as to whether the execution in dispute was included in the 
settlement between the parties. According to the recollec- 
tion of some of the witnesses, it was included, but accord- 
ing to the recollection of others, it was not included. The 
majority of the arbitrators found by their award that the dis- 
puted execution was included in the settlement, and there is 
sufficient evidence in the record to sustain their award. We 
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find no error in overruling the defendant’s exceptions to 
the award of the arbitrators, on the statement of facts dis- 


closed in the record. 
Let the judgment of the court below be affirmed. 


Joun E. Litty, plaintiff in error, vs. Witt1am H. Roserts, 
administrator, defendant in error. 


When personal property of the principal, which he is entitled to claim 
as exempt from levy and sale, is under levy to pay the debt, the surety 
has no absolute right to have it sold at the first sale day. If the 
creditor, for no consideration except the principal’s promise to pay 
the debt or a part of it, postpones the sale until the next sale-day, and 
in the meantime the debtor claims the property as exempt, and 
thereby disengages it from the levy, his surety is not discharged. 


Debtor and Creditor. Principal and Security. Before 


Judge Pare. Dooly Superior Court. March Term, 1876. 


Roberts, as administrator, brought suit against Lilly, as 
security, on a note made by William G. Lewis and said Lilly, 
dated February 15th, 1870, due December 25th, next there- 
after, for the sum of $225.00, with a credit thereon of $100.00, 
of date November 13th, 1871. The defendant pleaded the 
general issue, and that he was discharged by reason of in- 
dulgence extended to the principal on an execution obtained 
against him in a separate suit for the same cause of action. 

The facts disclosed by the testimony are set out in the 
opinion. 

The jury found for the defendant. The plaintiff moved 
for a new trial because the verdict was contrary to the evi- 
dence, and to the following charge of the court: “That if 
the jury believe that the time was given to the principal 
upon the promise to pay the debt, or to pay $100.00, this 
would not release the security, but the time must have been 


given for an outside consideration.” 
4 
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The motion was sustained, and the defendant excepted. 


Isaac L. Tooter; Duncan & Mutter, for plaintiff in error. 
W. A. Hawkins; J. H. Woopwarp, for defendant. 
Biecktey, Judge. 


The creditor having under levy enough of the personal prop- 
erty of the principal debtor to pay the debt, postponed the sale 
until the next sale-day, on the debtor’s bare promise to pay the 
debt, ora part of it, inashort time ; but, instead of complying 
with his promise, the debtor, before the next sale-day arrived, 
claimed the property as exempt, and thus prevented the sale. 
The right to exemption existed when the creditor acted, al- 
though it had not then been asserted. There was no stipula- 
tion that it should not be asserted. Under these facts, a surety 
upon the debt was not discharged. In 30 G@a., 112, the in- 
dulgence was granted to avoid a threatened defense. Here 
there was no such element. There was no bargain by which 
the creditor acquired any new right, or the debtor conceded 
any old one. 

Judgment affirmed. 


Joun T. Ketsos, plaintiff in error, vs. Stavenrer Hui11, 
defendant in error. 


Where, by inadvertence, counsel fail to enter up judgment on a recov- 
ery in an action of trespass v7 et armis, within four days after ad- 
journment of the court, the court may, at a succeeding term, on 
due notice to the defendant, grant an order to enter up the same 
nune pro tune. 


Judgments. Practice in the Superior Court. Before 
Judge Crark. Macon Superior Court. December Term, 
1876. 


Reported in the opinion. 
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Tuos. P. Lovo; W. A. Hawxuys, for plaintiff in error. 


No appearance for defendant. 
Jackson, Judge. 


A motion was made at May term, 1876, of Macon supe- 
rior court, to enter up judgment nwne pro tune upon a 
verdict for $150.00, in an action of trespass v7 et armis, at 
the preceding term, of which motion defendant had due 
notice. The court granted the motion, and defendant ex- 
cepted. No cause was shown why the motion should not 
be granted, and the court did right. 

Judgment affirmed. 


James G. Pret, plaintiff in error, vs. D. R. Sueruerp, de- 
fendant in error. 


Where a contract is made with an agent, in ignorance of the fact that 
he is not contracting as a principal, for certain work to be done, 
payments made to the agent, on such contract, before notice of the 
capacity in which he was contracting, should be allowed as against 
suit by the principal. The latter is entitled to recover the balance 


unpaid. 
See dissenting opinion of Judge Jackson. 


Debtor and Creditor. Principal and Agent. Set-off. 
sefore Judge Ciarkx. Webster Superior Court. Septem- 
ber Term, 1876. 


Reported in the decision. 
J. B. Hupson; C. F. Crisp, for plaintiff in error. 


W. A. Hawkins; Grorce E. Tuornton; T. H. Pickerr 
for defendant. 
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Warner, Chief Justice. 


It appears from the record and bill of exceptions in this 
case, that Peel sued Shepherd in a justice court on an ac- 
count for $12.00, for making a pair of boots; that the boots 
were made by one Dolan, who was in the employ of plaintiff, 
out of materials owned and furnished by the plaintiff; that 
the boots made by Dolan were made for him, plaintiff, and 
were his boots, and that defendant refused to pay for them ; 
that plaintiff allowed Dolan to contract for work, and receive 
pay for it; that Dolan was not his agent, but his employee; 
that he never authorized Dolan to place to his (Dolan’s) credit, 
any of his work, materials, or effects whatever. This was, 
in substance, the plaintiff's evidence before the justice. The 
defendant testified, in substance, that in June, 1875, he con- 
tracted with Dolan to make him a pair of boots for $12.00, 
which he got in November, 1875; that he paid Dolan in 
part for them, by giving his account credit for $8.40; that 
at the time he got the boots, he did not know that Dolan was 
in the plaintiff's employment, and not until two or three weeks 
after he got them, when plaintiff asked him for the money ; 
that he then owed a small balance for the boots, some three 
or four dollars, which he told the plaintiff he was willing 
to pay him if Dolan was willing, but plaintiff refused to 
take it. The justice rendered a judgment in favor of the 
defendant. The plaintiff sued out a writ of certiorari and 
brought the case before the superior court, and after argu- 
ment had thereon, the court affirmed the judgment of the 
justice and dismissed the certiorari ; whereupon the plaintiff 
excepted. 

This is a very small case, but the legal principles involved 
in it are not any the less important on that account. In our 
judgment, the payment by the defendant of the sum of $8.40 
to Dolan for the boots, by crediting his account therewith, 
before he had any knowledge that he was the agent and em- 
ployee of the plaintiff, should have been allowed to him ; 
but the balance that was due by the defendant for the boots, 
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after he had notice that Dolan was only the agent and em- 
ployee of the plaintiff in making them, out of his, the plaint- 
iff’s, materials, should have been paid to the plaintiff by the 
defendant, and that the plaintiff was legally entitled to re- 
cover that balanee from the defendant, and the fact that he 
offered to pay that balance to the plaintiff, who declined to 
receive it, did not exonerate him from the payment thereof, 
unless he had paid the same into court when the plaintiff 
sued him for the price of the boots. The court erred in not 
sustaining the certiorari and ordering a new trial on the 
statement of facts contained in the record. 
Let the judgment of the court below be reversed. 


Bieckiey, Judge, concurred, but furnished no written 
opinion. 


Jackson, Judge, dissenting. 


In this case there were but two witnesses, the plaintiff 
and the defendant. The defendant swore as follows: “ That 
Owen Dolan came to him in 1875, and wanted some goods 
on time, and wanted him to let him have them, which he 
finally did by first contracting with him, Dolan, to make 
him, Shepherd, a pair of boots for the price of twelve dol- 
lars, Dolan saying that he did not then have the material 
to make the boots, but would soon; that Dolan repeatedly 
came to him in October and November, saying that he then 
had the material, and would make the boots; he finally 
let him take his measure, at which time Dolan owed him 
only two or three dollars, and while at work bought goods 
from him at different times, so that when the boots were 
finished Dolan owed him $8.40, and was to take the bal- 
ance in goods as he needed them. That before Dolan com- 
menced the job he, defendant, was over at plaintiff's store, 
and told plaintiff that Dolan wanted to make him a pair of 
boots, and he believed that he would let him do it, when 
the plaintiff showed him some boots that Dolan had just 
made for him, Peel, which he tried on, saying that he be- 
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lieved Dolan would make witness a good fit and a nice pair 
of boots; and after the boots were completed he tried them 
on, and walked into plaintiff's store to show them to him ; 
and that said plaintiff never did say to him that Dolan was 
in his, plaintiff's, employ, or that the money was to be 
plaintiff's ; but that, in two or three weeks after he had 
received the boots from Dolan, plaintiff asked him for 
the money, which was the first intimation he had ever had 
that Dolan was in plaintiff's employ; that he said to plaint- 
iff that he contracted with Dolan to make the boots and 
had nearly paid him, Dolan, for the boots, but that he still 
owed Dolan a balance on them which he was willing to pay 
plaintiff if Dolan was willing ; plaintiff refused to take it ; 
that he informed Dolan of what had passed, when Do- 
lan told him to pay the balance to him, Dolan, as the 
plaintiff, Peel, had nothing to do with the matter what- 
ever; that if he had known that he was to pay for the 


boots, he would not have taken them, as he had boots in his 
store equally as good for half the money.” 


This is an exact copy of what the defendant swore, ac- 
cording to the return of the justice to the writ of certiorari. 
It will be seen from it that he made a bargain to swap 
goods in his store for boots, to be made for him by Dolan, 
in utter ignorance that plaintiff had anything to do with 
Dolan or the boots, and that the justice of the peace, and 
the court below, thought it right to carry this sworn contract 
into effect, especially as the plaintiff, having opportunity to 
tell defendant that Dolan was in his employment, did not do 
it. Itisa very different thing to pay for goods in trade from 
what it would be to pay cash; and the judgment now re- 
versed was simply to carry out the contract defendant swore 
that he had made. If his statement on oath was true, the 
justice of the peace was right to give judgment for defen- 
dant, and the circuit court was right to affirm that judgment. 
The justice who tried the case believed the defendant, and 
he had as much right to believe him as to believe the 
plaintiff; therefore, his judgment for defendant was legal. 
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“ De minimis non curat lex,’ is a maxim which should be 


enforced in such a case as this. Three dollars and sixty 
cents is not enough money to authorize a new trial over a 
decision of two courts, unless it be clear that the law has 
been grossly outraged. The policy of the state, and the good 
of the people, demand that such litigious spirit as is mani- 
fested by this plaintiff in error should be discouraged. Two 
judgments of the justice of the peace, and two writs of certio- 
rari, should have satisfied his ambition without bringing such 
a case here. I am, therefore, of the opinion that not only 
law and right, but public policy and peace, require the aftirm- 
ance of this judgment, and my only regret is, that I have 
not two votes, instead of one, that I might affirm it. 


Tuer CuatrranoocuEe Nationa Bank, plaintiff in error, vs. 
Exiza Scurry, guardian, defendant in error. 


. By habitually receiving, through its cashier, special deposits to be 
kept gratuitously for mere accommodation, a national bank will in- 
cur liability for gross negligence in respect to any such deposits, re- 
ceived in the usual way. 

. The bank is not bound to restore or answer for a special deposit 
which has been withdrawn by a person having authority from the 
depositor to withdraw and use the same, though in suffering the 
withdrawal the corporation, or its officer, acted without any knowl- 
edge that the authority existed, or had been conferred. 

. Where a special deposit consists of stocks and bonds, written au- 
thority, indorsed on the certificate of deposit, to pay out the divi- 
dends and coupons, is no authority for surrendering the stocks and 
bonds themselves. 

. It is not appropriate to charge the jury that they are to determine 
what is in evidence, or that it is for them to settle what is in evidence. 
There is danger that this language would induce the jury to deal 
with the competency of testimony, instead of confining themselves 
to its credibility and effect. 


Banks. Bailments. Principal and Agent. Powers. 
Charge of Court. Before Henry W. Hittriarp, Esq., Judge 
pro hac vice. Muscogee Superior Court. May Term, 1876. 
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Eliza Schley, as guardian, brought trover against the Chat- 
tahoochee National Bank, to recover the value of four bonds 
of the Mobile and Girard Railroad Company, and two bonds 
of the city of Macon. The defendant pleaded the general 
issue. The evidence for the plaintiff presented the follow- 
ing facts : 

The plaintiff, as guardian for her children, held and owned 
the bonds. They were worth eighty or ninety cents on the 
dollar. E. Barnard & Co. had been her friends for many 
years, and L. R. Hoops was one of the firm. On the 10th of 
May, 1873, she was in Columbus and consulted with E. Bar- 
nard & Co. as to the most safe and convenient place to keep 
the bonds. There were coupons and dividends to become 
due every few months. She was trading with E. Barnard & 
Co., and wanted them to collect the coupons and dividends 
as they became due, and place the same to her credit on their 
books. Hoops took the bonds to the bank for safe keeping, 
and delivered them to R. M. Mulford, assistant cashier. 
Plaintiff was not present, and Hoops wanted a receipt for 
the bonds. Mulford, at first, declined to give a receipt, say- 
ing that the bank would not be responsible for such pack- 
ages; but, finally, at the request of Hoops, gave a memo- 
randum, in form of receipt, to show the number and amount 
of the bonds. Hoops took the receipt back to Mrs. Schley, 
and, at his request, she indorsed on it that E. Barnard & Co., 
or L. R. Hoops, had authority to collect the dividends and 
coupons, and the receipt, with the indorsement thereon, was . 
left with Hoops. 

Hoops occasionally called at the bank afterwards, received 
the package from Mulford and collected the coupons, and 
returned the package to the bank. Plaintiff occasionally 
called on Barnard & Co. to see that the coupons, so collected, 
were entered to her credit on the books; but she never went 
to the bank, nor saw any of the officers thereof. 

Sometime in 1874, Hoops called in the usual way and re- 
ceived the package from Mulford, and never returned it 
again. He sold, or Aypothecated, the bonds to raise money 
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in his business. He testifies that plaintiff gave him authority 
to so use the bonds. Plaintiff denies this, but says that he 
asked permission to use them for a while, but she did not 
give him leave. 

The bonds had been demanded of the bank, and it had re- 
fused to deliver them. 

The bank had occasionally accommodated its friends by 
allowing them to place valuables in its vaults for safe keeping. 

On the part of the defendant, the proof was, in substance, 
as follows: 

The bank was organized under the law of congress author- 
izing the establishment of national banks. It had a presi- 
dent, cashier, and assistant cashier—R. M. Mulford was 
assistant cashier. 

When Hoops brought the package containing the bonds 
to the bank, Mulford received the same from Hoops as 
the friend and agent of Mrs. Schley, and, at first, refused to 


give any receipt for it, saying that the bank would not be- 
come responsible for them; but, upon the representation of 
Hoops, that he wanted a memorandum, in case of accident, 
to show the amount and numbers of the bonds, he did give 
him a memorandum, in form of receipt, with description of 
bonds, numbers, and amounts, in the words following: 


‘‘ CHATTAHOOCHEE NATIONAL BANK, 
Co.umBvts, Ga., 10th May, 1873. 
‘* Received of Mrs. Eliza Schley, guardian, on special deposit: 
Bond 78—Mobile and Girard Railroad 
Bond 77—Mobile and Girard Railroad 
Bond 107—Mobile and Girard Railroad 
Bond 108—Mobile and Girard Railroad 
Certificate 433—Eagle and Phenix Manufacturing Co., 
for fifteen shares. 
Bond 8—City of Macon 
Bond 339—City of Macon 
‘““R. M. Mu.rorp, Cashier.” 
Indorsed as follows: 


‘* Will pay above dividends and coupons to E. Barnard & Co., or L. E. 
Hoops. Mrs. Exiza ScH.ey, Guardian.” 


No officer of the bank, except Mulford, ever knew that 
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the bonds were on deposit. Hoops called occasionally and 
took the package out for the purpose of collecting the cow- 
pons; and, finally, he received the package in the usual 
way, and never returned it to the bank. 

Some time afterwards Hoops became embarrassed and 
failed in business. 

Hoops testified that plaintiff gave him authority to use 
the bonds, as collaterals, to raise money ; that this was about 
the time he finally took the bonds out of the bank; and, 
in pursuance of such authority, he did use the bonds. That 
afterwards, and after his failure, he did do all he could to 
secure Mrs. Schley, and gave her a mortgage on his goods ; 
that Mrs. Schley wrote him a letter, and, among other 
things, admitted that she had given him authority, “ only 
by word of mouth,” to use the bonds. 

Plaintiff called to see the officers of the bank about the 
matter, and had a conversation with Epping, the president, 
and Edwards, the cashier, and they both testified that, in 
that conversation, she admitted that she did give Hoops au- 
thority to use the bonds. 

The officers of the bank testified that there was no rule, 
law, or by-law of the bank, authorizing the deposit of valu- 
ables for safe-keeping; but that they had allowed friends 
to place in their bank-vault valuable packages, but without 
any idea that the corporation would thereby be made liable. 

The jury found for the plaintiff $4,314.77. The defen- 
dant moved for a new trial upon the following grounds, 
to-wit : 

1st. Because the court erred in the following charge: “ It 
is proper for the court to say, that if Mr. Hoops had author- 
ity from Mrs. Schley to withdraw the bonds from the bank 
for any purpose, for a longer or shorter time, and that wpon 
that authority being made known to the bank, the bonds 
were delivered to him, and he used them in his own busi- 
ness, then the bank is not responsible for any improper 
use of the bonds after they were so delivered to him by the 


bank. The authority given to Mr. Hoops by Mrs. Schley 
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would relieve the bank of all responsibility. It would be 
dealing hardly with the bank, to hold it responsible for an 
improper use of the bonds after they were delivered to Mr. 
Hoops*upon authority given by Mrs. Schley.” 

2d. Because the court erred in the following charge: “If 
it be in evidence that the bank does receive special deposits 
in the course of its business; that it has, at this time, pack- 
ages delivered to its charge as special deposits; and that the 
package in question, covering the bonds sued for, was deliv- 
ered to the bank asa special deposit, then you are instructed 
by the court, that the bank is responsible for the restitution 
of the bonds under certain rules of law which will now be 
laid down for your guidance.” 

3d. Because the court erred in the following charge: “If 
a box of gold-coin, or a package of money sealed, or an 
envelope containing bonds, be delivered to the bank as a 
special deposit, and the officer taking charge of said deposit 
should put them in the vault of the bank, with its own 
property of a similar description, in the event of the loss of 
the deposit, the bank is liable only for gross negligence, but 
it is liable for that.” 

4th. Because the court erred in the following charge: 
“You are instructed that if a bank does receive special ‘de- 
posits when delivered to one of its officers in the scope of 
his appropriate duties, the bank becomes liable for the safe 
keeping of the deposit, and for its restitution when de- 
manded by the depositor, under the rules of law already 
stated. Officers of a bank, exercising the functions to which 
they are appointed, are placed where the public is invited 
to deal with them, and the institution is bound by their acts, 
unless they transcend the limits of their authority. Rules 
and regulations, known only to those who control the bank, 
and not made public, cannot affect the rights of those who 
deal with them.” 

5th. Because the court erred in refusing to charge as fol- 
lows: “The defendant is a corporation, chartered by con- 
gress, and the legitimate business of the bank is prescribed 
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by the charter; and by the charter of the bank, it is not 
within the scope of its authority to receive for safe-keep- 
ing, goods, chattels, or valuables, on special deposit. Under 
the charter, the cashier of this bank had no authority to 
bind the corporation by receiving on deposit the bonds 
mentioned, unless the plaintiff has proven that authority 
had been given by the directors or officers of the bank.” 

6th. Because the court erred in failing to charge, that the 
direction given the cashier by plaintiff, gave authority to 
Hoops to have the custody of the bonds; but, on the con- 
trary, charged that it was for the jury to determine what 
was in evidence. 

7th. Because the court erred in charging as follows: “It 
is now for you, gentlemen, to settle what is in evidence, and 
to draw your own conclusions, under the principles of law 
made known to you by the court, as to the rights of the 
respective parties.” 

The motion was overruled, and the defendant excepted. 


Jounson & Ineram; R. J. Moses, for plaintiff in error. 


Tuornron & Gries, for defendant. 


Biecktey, Judge. 


1. A national bank that habitually receives special depos- 
its for safe-keeping, as matter of accommodation, is bound 
by the act of its cashier in receiving, on special deposit, a 
package of stocks and bonds. The bank, though acting 
without reward, becomes a bailee, and is responsible for 
gross negligence. 62 Penn. State, 47; Code, §§ 2104, 2105. 
Compare 47 Vt.,546; 60 New York, 278; 42 Md.,581; 17 
Mass., 479. 

2. If a person withdraw from a bank a special deposit, in 
pursuance of authority conferred upon him by the depositor, 
the bank is discharged, though the authority be unknown, 
at the time, to the corporation or to the officer representing 
it in the transaction. 
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3. Written authority, signed by the depositor, on the cer- 
tificate of deposit, in these terms: “ Will pay above divi- 
dends or coupons to (naming a particular person) for my aec- 
count,” will not justify the bank in parting with possession 
of the bonds themselves and the certificates of stock de- 
scribed in the certificate of deposit, though possession be 
yielded to the person thus named. 

4. In charging the jury, it is not appropriate to say to 
them, that they are to determine what is in evidence, or 
that it is for them to settle what is in evidence. Phraseol- 
ogy like this might mislead, by inducing them to suppose 
that they were to consider the competency of the testimony, 
as well as its credibility and effect. 

Judgment reversed. 


Wituiam Usery e al., plaintiffs in error, vs. Spencer C. 
Pryor e al., defendants in error. 


The complainants having amended their bill by striking therefrom the 
prayer for relief against the only parties defendant as to whom 
they had any equitable rights, leaving only defendants in respect to 
whom the remedy at law was adequate and complete, the bill was 
properly dismissed. 


Equity. Bills. Before Judge CLarx. Sumter Superior 
Court. October Term, 1876. 


Reported in the opinion. 


W. A. Smire; Hawkins & Hawkins, for plaintiffs in 
error. 


B. P. Hotiis; DuPont Gurrry, for defendants. 
Jackson, Judge. 


The bill alleged that Mrs. Usery intermarried with one 
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Henry Petton in 1848, who died in a few years, leaving her 
a widow with one child; the child died soon after the father, 
so that she inherited the property of her deceased husband 
and child, which was a large estate. In 1857 she married 
again, one Augustus Serutchin, and made with him an ante- 
nuptial contract, by which the whole estate was settled upon 
her, and her father, Abner Tison, was made her trustee: 
the trustee soon died, and Serutchin took possession and 
control of the property, and became largely indebted to 
her; in 1863 Serutchin died in debt to her on account of 
the profits of the trust property, some twenty thousand 
dollars, and leaving five children, and a large estate of his 
own; she administered upon his estate, but the estate owed 
her a large sum, never paid; she bought a plantation from 
one Wm. R. Stewart, and took the title in her own name, it 
being bought with her own funds derived from the sum 
due from her husband’s estate to her, and from her trust 
property; but certain creditors of Scrutchin—Pryor, Bar- 
wick and others—were seeking to subject this property to 
pay the debts of Serutchin, her former husband, she having 
married Usery in 1867. 

The bill prayed that an administrator be appointed on 
Serutchins’ estate, as her letters abated on her intermarriage 
with Usery, and that the estate come to an account and set- 
tlement with her, and that the said creditors be enjoined 
from interfering with the land she bought from Stewart. 

Subsequently the bill was amended so as to strike from it 
all prayer for relief against Scrutchins’ estate, leaving it a 
naked contest between Mrs. Usery and the creditors. There- 
upon the creditors demurred to the bill, because the remedy 
of the complainants was complete at law by claiming the 
said land, the deed being to her, and her title perfect, accord- 
ing to the allegations of the bill. The court sustained the 
demurrer and dismissed the bill, and this is the error com- 
plained of. 

It is plain, that when relief was no longar sought against 
the estate of Serutchin, all equity, if there was any before, 
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was taken out of the bill, and nothing left in it but a con- 
test between the creditors of Serutchin and Mrs. Usery in re- 
spect to the title to the land. This could as well be settled 
at law as in equity. The remedy for Mrs. Usery was com- 
plete at law, and we think that the demurrer was properly 
sustained, and the bill rightfully dismissed. 

Judgment affirmed. 


Frepertck Menrrina, plaintiff in error, vs. 8. F. Cuarres, 
defendant in error. 


. To authorize a judgment in attachment, the declaration must allege 
that the defendant’s property has been attached, and, instead of 
praying process against defendant, should ask judgment for the sale 
of the property levied on in satisfaction of plaintiff’s demand. 

. Where the attachment is based on a debt due by contract, and no 
issuable defense is filed on oath, judgment should be rendered by the 
court without the intervention of a jury. 


Attachment. Judgments. Practice in the Superior Court. 
Before Judge Knicgur. Forsyth Superior Court. August 
Term, 1876. 


Reported in the decision. 


H. P. Bert; H. L. Parrerson; C. D. Putiies, for 


plaintiff in error. 
R. P. Lester; Grorce N. Lester, for defendant. 
Warner, Chief Justice. 


This was a motion to set aside a judgment in the superior 
court of Forsyth county, on the ground that the pleadings 
were so defective that no valid judgment could have been 
rendered thereon, and because the pleadings and verdict 
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did not authorize the judgment. The court overruled the 
motion, and the defendant excepted. 

It appears from the record and bill of exceptions, that the 
plaintiff sued out an attachment against the defendant on 
the ground that he was a non-resident of this state, which 
was levied on certain described lots of land as the property 
of the defendant. The plaintiff filed a declaration in the 
clerk’s office, in which he alleged the defendant’s indebted- 
ness to him, and prayed that process might issue requiring 
the defendant to be and appear at the next superior court 
and answer his complaint. It was agreed that the declara- 
tion was filed at the first term of the court after the attach- 
ment was issued, and that the presiding judge had made an 
entry on the docket, opposite the attachment case: “ Decla- 
ration filed,” and that there was no other case pending in 
said court between the same parties. The declaration was 
not served on the defendant, nor is there any averment in 
the plaintiffs declaration that an attachment had been levied 
on the property of the defendant, and not even the slightest 
allusion therein to any process of attachment whatever. To 
this declaration there was no issuable defense filed by the 
defendant, on oath or otherwise, but there was a verdict of a 
jury on that declaration, finding the amount of the plaintiff's 
demand, and a judgment was entered up on that verdict for 
the amount thereof, to be levied and made out of certain 
described lots of land, without any reference whatever to 
the said lots of land having been attached as the property of 
the defendant. 

1. There are two ways by which a plaintiff can obtain a 
judgment against a defendant and sell his property—the one 
by filing a declaration against him and serving him with 
process in the manner prescribed by law; the other by issu- 
ing an attachment against him and seizing his property, when 
he is ina condition to authorize that process under the law. 
When the defendant has been served with process as pro- 
vided by law, then the court has jurisdiction to render a 
judgment which will bind all his property; but when the 
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defendant cannot, be served with the ordinary process of 
the courts, his property, if within the jurisdiction of the 
state, may be attached, and the seizure of the defendant’s 
property by the process of attachment, will give the court 
jurisdiction to enable the plaintiff to file his declaration 
against the defendant, provided he will allege therein that 
the defendant’s property has been attached, and, instead of 
praying process against the defendant, pray that the court 
will render a judgment that the property levied on may be 
sold in satisfaction of his demand. In the case now before 
us, there was no service of process on the defendant which 
would have entitled the plaintiff to a general judgment on 
his declaration, so as to have bound all the defendant’s prop- 
erty, and there is no averment in the plaintiff's declaration 
that the property of the defendant had been attached, so as 
to authorize the court to render a judgment for the sale of 
that property in satisfaction of the plaintiff's demand. 

2. Besides, the pleadings and verdict did not authorize 
the judgment which was rendered, there being no issuable 
defense filed on oath; the presiding judge should have ren- 
dered the judgment, even if the averments in the plaintiff's 
declaration had been sufficient to have authorized a judg- 
ment. In view of the facts, as disclosed by the record in 
this case, the court erred in not setting the judgment aside. 

Let the judgment of the court below be reversed. 


Wii P. Jowrrs, plaintiff in error, vs. H. & F. Buanpy, 
defendants in error. 


. Delivery of personalty, on a contract of sale embracing a stipulation 
that title is to abide in the seller until the price is paid, will not pass 
the title presently. Such a transaction is a conditional sale, not an 
absolute sale with a mortgage by the buyer to the seller. 

. Title retained by an agent, as agent, remains in the principal, 
whether the notes given for the price be payable to the one or the 


other. 
5 
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. Trover is maintainable to recover from the buyer property sold con- 
ditionally, if the condition has been broken, and the possession has, 
thereupon, been demanded and refused. The agent who represented 
the seller in making the contract and delivering the property, need 
not sue in his own name. The suit is properly brought in the name 
of the principal. 

. A non-suit should not be awarded where the plaintiff’s evidence is 
sufficient. 

5. A notary public may take an affidavit to hold to bail, and no seal is 
necessary to his attestation. 

3. An oral motion to dismiss the bail element in an action of trover, is 
not in order while the trial of the main case is proceeding before 
the jury, especially if the ground of the motion is not verified by 
the record itself, but requires extrinsic evidence to establish it. 


Trover. Sales. Title. Mortgage. Principal and Agent. 
Contracts. Bail. Affidavit. Notary Public. Seal. Prac- 
tice in the Superior Court. Before Judge Crarxk. Web- 
ster Superior Court. September Term, 1876. 


H. & F. Blandy brought trover against William P. Jowers 
for one thirty-horse power portable engine, with its neces- 
sary tools and equipments, and one heavily constructed 
wagon for hauling the same. Bail process was sued out and 
bond given. The defendant pleaded the general issue, and 
a special plea not material here. 

The evidence for the plaintiffs made the following case: 

In October, 1870, one Parker, as the agent of the plaintiffs, 
sold to defendant the engine and equipments in controversy, 
for $2,375.00. Defendant was to pay $700.00 in cash on 
the arrival of the engine at Americus, and $1,675.00 within 
six months from date of shipment at Zanesville, Ohio. 
Title was to remain in Parker, as agent, until all the condi- 
tions of the sale were complied with, with power and 
authority to take possession and remove the same in case 
defendant failed to comply. Parker also agreed to furnish 
him with one wagon, made expressly for hauling engines, 
for $140.00. Parker made a memorandum of the terms of 
the sale at the time it was made, but the contract was to be 
reduced to writing when the engine arrived. The engine 
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came, and was taken possession of by defendant. He failed 
either to make the cash payment, or to come to Macon to 
sign the contract as he had agreed. Parker sent the fol- 
lowing contract to Americus for his signature : 
‘‘SraTE oF GEorGIA, County of Bibb, City of Macon. 

This contract, made and entered into by and between William P. 
Jowers of the above written state, and county of Sumter, of the one 
part, and William W. Parker of the above written state, county and 
city, of the other part: Witnesseth, that on the 15th of October, 1870, 
said William P. Jowers, for himself, his heirs and assigns, contracted 
with said Parker, as agent for Messrs. H. & F. Blandy, of Zanesville, 
Ohio, viz: 

The said Parker is to order for the said Jowers, from the said Blan- 
dys, one thirty-horse engine for him, the said Jowers, on the following 
terms, namely: The said Jowers is to pay the sum of $700.00 cash, on arri- 
val of engine, and the balance of $1,675.00 within six months thereafter, 
with one per cent. per month additional. And the said Parker is to have 
and to hold all title within himself, as agent, with full power to remove 
the engine, until paid for in full, and the said Parker is to allow a 
credit upon the said balance of $1,675.00 for the damaged machinery 
of the said William P. Jowers’ former engine, at the valuation the said 
Blandys may allow the said Jowers. 

(Signed) WILLIAM P. JOWERS. 
Witnesses: W. W. PARKER. 
JAMES P. WALKER. 
W. J. Lawton.” 


This paper was executed January 13th, 1871. 

Two notes were at the same time given, payable to the 
order of Parker, the first for $700.00, to become due on 
the 12th of the following month; the second for $1,775.50, 
to become due on the 9th of the following April. These 
notes the plaintiff offered at the trial to surrender. The 
wagon was not embraced in this contract because defendant 
had declined to receive it, as it did not arrive cotempora- 
neously with the engine. It was then held by Parker, in 
the care of the railroad agent at Americus, as the property 
of the plaintiffs. Subsequently defendant took the wagon 
from the depot without notifying Parker. The necessary 
tools and equipments were not specified in the contract as 
they were furnished as a part of the engine. No part of 
the purchase money had been paid. 
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There was conflict in the testimony as to the value of the 
parts of the old engine sent to plaintiffs by defendant, and 
for which he was to receive credit; also, as to the value of 
the hire of the property now in dispute. 

Demand for such property, and the refusal of defendant 
to deliver, was shown. 

Much other testimony was introduced not material to the 
questions passed upon. 

When the above contract was offered in evidence, the de- 
fendant objected to its introduction upon the following 
grounds: first, because it showed title in Parker, if in any 
one, and certainly not in the plaintiffs; second, because it 
was an equitable mortgage, showing the relation of debtor 
and creditor, and would not justify a recovery in trover. 

The court admitted the paper, and the defendant ex- 
cepted. 

When the plaintiffs closed, the defendant submitted a 
motion for a non-suit upon the following grounds: first, 
because the evidence did not sustain an action of trover; 
second, because the contract introduced was an equitable 
mortgage, and did not show any title in the plaintiffs; 
third, because said contract did not show any right in plaint- 
iffs to recover in their own names. 

The motion was overruled, and the defendant excepted. 


The defendant then moved to dismiss the bail proceed- 
ings upon the following grounds: first, because the affidavit 
was made before a notary public, an officer not authorized 
by law to take an affidavit to hold to bail; second, because 
there was neither a scroll nor a seal attached to the signa- 
ture of the notary who appeared to have sworn the affiant ; 
third, because J. A. Ansley, who purported to be the no- 
tary public, before whom such affidavit was made, was not 
at that time occupying such official position. 

In support of the last ground the defendant proposed to 
submit “an exemplification from the superior court of Sum- 
ter county, certified to by the clerk of said court.” 
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This evidence the court refused to hear, and overruled 
the motion. To all of which the defendant excepted. 

The jury found for the plaintiffs $2,765.00. 

The defendant assigns error upon each of the above 
grounds of exception. 


Auten Fort; Hawkins & Hawkis; T. H. Picxert, for 
plaintiff in error. 


S. C. Exam, for defendants. 


Buecktey, Judge. 


ae When, in a contract for the sale of personal property, 
it is stipulated that the seller is to retain title until the price 
is paid in full, the title does not pass by delivery of the 
property to the purchaser. Such a contract, when reduced 

‘to writing and signed by the parties, is not a mortgage— 
23 Ga., 205 ; 34 1b., 494. 

2. When the seller is represented in the contract by an 
agent who retains the title in himself, as agent, the legal 
effect is to leave the title in his principal. And it makes 
no difference to whom the notes given for the purchase 
money are made payable. 

3. After default in the buyer in paying the price accord- 
ing to contract, and after demand upon him for the prop- 
erty, and his refusal to return it, the seller may assert his 
title by action of trover against him. The agent need not 
sue in his own name; the action lies in the name of the 
principal. 

4. Under the plaintiffs’ evidence, the court did not err in 
refusing to award a non-suit. 

5. Affidavit to require bail in trover may be made, in this 
state, before a notary public — Code, §1502, par. 4; J6., 
$3418. The notary need not attest it under his notarial 
seal or any other seal. Only notarial acts require a seal— 
Code, $1503. ~ 

6. On the trial of an action of trover in which bail has 
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been required and given, it is not competent for the de- 
fendant, while the case is proceeding before the jury, to 
make a motion orally to the court to dismiss the bail pro- 
ceeding, and, in support of the motion, to introduce evi- 
dence in denial of the official character of the person whose 
attestation appears officially to the bail affidavit. 

Judgment affirmed. 


Witiiam A. Maxwe tt e¢ al., commissioners, plaintiffs in 
error, vs. Joun B. Cummiune, defendant in error. 


The judge of the superior court has no legal authority to appoint a de- 
tective or special officer, to hunt up and arrest and bring back to the 
county, whence he escaped, an escaped prisoner, to pass an order, 
on the approval of the grand jury or otherwise, that the county pay 
such detective or special officer $250 for his services, and to enforce 
such order by mandamus to the county commissioners to pay the 
same out of the county treasury, and, if they have not the money, to 
order the commissioners to tax the people of the county to raise it. 


Mandamus. County Matters. Before Judge Crarx. 
Lee Superior Court. March Term, 1876. 


Reported in the opinion. 


W. H. Batpy, by M. J. Crarxs, for plaintiffs in error. 


Hawkins & Hawkuys, for defendant. 
Jackson, Judge. 


It seems from the record that one George F. Page, who 
had been indicted for murder in Lee superior court, and 
the case transferred to Sumter, escaped from custody, and 
the defendant in error, Cumming, had received a bench 
warrant “as special officer and detective ” after Page had 
fled; that Cumming arrested Page, attended him ina ha- 
beas corpus trial in Atlanta, and guarded him back to trial ; 
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for which he charged $250. All this transpired in the 
year 1871. On the 13th of February, 1872, according to 
the bill of exceptions, on the 19th of October, 1872, ac- 
cording to the transcript of the record, the judge of the 
superior court, at chambers, ex parte, passed the following 


order: 

‘Ordered by the court that the county treasurer of Lee county, pay 
to John B. Cumming or order, two hundred and fifty dollars, for ser- 
vices in detecting, securing and guarding George F. Page, indicted in 
Lee superior court, transferred to Sumter, for murder.” 

A motion was made to vacate this order, but no action 
had thereon, so far as this record discloses, and things re- 
mained thus until March term, 1876, when Cumming moved 
a proceeding, called an amended mandamus, to compel the 
county commissioners of Lee county, Maxwell e¢ al., the 
plaintiffs in error, to pay his order for $250, and levy a tax 
therefor. This amended mandamus was served on the com- 
missioners, who denied the power of the court to pass the 
order, and the right to make the mandamus absolute. These 
matters were referred to the court to decide in vacation, 
which, in July, 1876, at chambers, made the mandamus 
absolute. The commissioners excepted, and assign for error 
this judgment of the circuit court. 

It may be well questioned whether the striking irregu- 
larity of these proceedings do not vitiate the entire ruling 
and judgment of the court. The first order, on which the 
whole proceeding is based, was granted, on motion, at cham- 
bers, and without even an affidavit to support it, and if 
that order be null and void, the case, the original claim, 
would be barred by the statute of limitations. This pur- 
ports to be an amended mandamus, but the record shows 
no preceding mandamus to amend by; and the entire case 
has been conducted with great looseness. The record dis- 
closes no evidence at all of the nature or value of Cum- 
ming’s services. No proof was taken, so far as appears, 
either at the March term, 1876, or at the time judgment 
was finally rendered at chambers, and the order passed mak- 
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ing the mandamus absolute and compelling a tax to be 
levied upon the people of Lee to pay for services never 
proven. 

But waiving all these irregularities, and presuming that 
the court had proof of the validity of the claim, the great 
question is, did the court have legal authority to employ 
Cumming upon such a venture, and to make the county 
foot the bill? We think not. We are acquainted with no 
law of Georgia which authorizes the superior court to ap- 
point and pay a detective, or to employ a special officer to 
detect an escaped prisoner, to arrest him, to guard him back 
to the county whence he escaped, and to pay him therefor 
out of the county treasury, or the pockets of the tax-pay- 
ers. Such would be a very dangerous power. It might 
mulet the counties in enormous expenses. Instead of hun- 
dreds, as in this case, it might cost thousands of dollars. 
We have always thought that the governor of the state 
alone had the power to offer rewards for the detection and 
arrest of criminals, and we still think that such is, and ought 
to be, the law. 

Let the judgment be reversed. 


CaruertnE D. Castieserry, plaintiff in error, vs. Jackson 
Brack et a/., defendants in error. 


A quit claim deed, taken in good faith, is sufficient color upon which 
to base title by prescription, when accompanied by seven years’ pos- 
session thereunder. 


Ejectment. Title. Prescription. Before Judge Rice. 
White Superior Court. October Term, 1876. 


Catherine D. Castleberry, on March 17th, 1876, brought 
ejectment against Black. Thomas G. Sears was made a 
party defendant on his own motion. 

Plaintiff introduced the following evidence: 
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1. Plat and grant from the state to Mary Castleberry, 
dated November 15, 1825. 

2. Deed from Mary Castleberry to William Castleberry, 
dated November 22, 1825. 

3. Deed from William W. Castleberry, as administrator 
of William Castleberry (certified copies of the letters of 
administration being introduced) to plaintiff, dated July 
4th, 1871. 

4. Joel Potts, who testified as follows: Knows the lot in 
dispute; it is in White county; has known it for twenty or 
thirty years. It is worth $40.00 or $50.00 per annum for 
rent. First improvements on the lot, that witness knows 
of, were made by one Thompson (colored) in 1865 or 1866. 
When he went out of possession, thinks Sears, who isa party 
defendant to this suit, went in. Does not think any one 
was in possession when Black went on the lot. 

Defendants introduced a quit-claim deed from one John 
S. Anderson to Thomas G. Sears, dated August 12, 1867; 
also, parol evidence, which made, in brief, the following 
case : 

John L. Anderson sold the lot in dispute to Sears for 
$175.00; made him a quit-claim deed; told him that was all 
the title he (Anderson) had. Black, the tenant, went into 
possession four or five years before the time of the trial. 
One Thompson was then in possession; he built a cabin on 
the place in August 1867 or 1868. He held under a lease 
from Sears. 

The jury found for the defendants. Plaintiff moved for 
a new trial. The motion was overruled, and plaintiff ex- 
cepted. 


M. G. Boyp, for plaintiff in error. 


Wier Boyp; Unperwoop & Kinnsey; C. H. Surron; J. 
B. Esres, for defendants. 


Warner, Chief Justice. 


This was an action of ejectment brought by the plaintiff 
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against the defendants to recover the possession of a lot of 
land in the county of White. The defendants claimed title 
to the land by prescription, under the provisions of the 
2683d section of the Code, and the only question made here 
by the plaintiff in error, was whether the quit-claim deed 
under which the defendants went into the possession of the 
land, was such written evidence of title as that seven years’ 
possession under it, would give a good title by prescription. 
The court below held that it would, if the defendant, Sears, 
purchased the land in good faith, believing that he bought a 
good title, to which the plaintiff excepted. This case 
comes within the ruling of this court in MeCamy vs. Hig- 
don, 50 Ga. Rep., 629, and is controlled by it. See, also, 
Brown vs. Wells, 44 Ga. Rep., 573. 
Let the judgment of the court below be affirmed. 


Maxme J. Desvercers e¢ a., plaintiffs in error, vs. Fran- 
cis M. W1i1u1s, administrator, defendant in error. 


When a breach of warranty against incumbrances, is set up defensively 
to an action for the purchase money of land, all the breaches should 
be assigned that have occurred. After litigating a supposed breach, 
and failing to establish it, the debtor will not be allowed to enjoin 
the judgment and renew the litigation to take advantage of an- 
other breach which he might, by the use of due diligence, have 
discovered and pleaded at the proper time. 


Equity. Judgments. Before Judge Tompkins. Chat- 


ham County. At Chambers. December 18th, 18 


8. 
Cat 
‘ 


Desvergers and Barnwell filed their bill against Willis, 
administrator, making substantially the case presented in 
the opinion. The only allegation showing why the facts 
upon which the application for injunction was based, were 
not pleaded to the action at law on the note for the pur- 
chase money, was as follows: “ Orators show that they used 
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all diligence, at and before the last trial of said case, to dis- 
cover the true state of facts in reference to the said incum- 
brances, but discovered nothing as to the existence of the 
rights of parties to private ways, until, as aforesaid, they 
have recently, and since the levy, discovered this defense.” 
The mode of this discovery referred to, was a notice from 
the board of commissioners for Chatham county, requiring 
said Desvergers to appear before them to show cause why 
a certain private way which he had closed, should not be 
opened. 

Desvergers made affidavit that complainants did not know, 
until after the judgment, that any other persons had any 
easement on said land, or the right to use any other way 
except the middle-ground road, although they used every 
possible diligence to find out all the facts as to roads 
and easements on said land; that this knowledge was ob- 
tained, in a great measure, from William Gaius, who, though 
a former resident of the county, had moved away, and only 
returned a short time before the above recited order, to show 
cause before the county commissioners, was passed. 

The answer of the defendant, and the affidavits produced, 
showed that if complainants were not aware of the facts 
now relied upon, at the time of the trial at law, they could 
readily have discovered them by the use of diligence. 

The injunction was refused, and complainants excepted. 


Rorvs E. Lesrer, for plaintiffs in error. 


G. A. Howet.; Branritey A. Denmark, for defendant. 


Biecktey, Judge. 


If, at the time land is purchased with warranty against 
incumbrances, there be two roads upon the premises, both 
known to the purchaser, he believing that one of them is a 
public road, and the other a mere temporary track which 
he can discontinue or obstruct at pleasure; and if, several 
years thereafter, a breach of the warranty be urged as a 
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defense to an action brought for the purchase money, and 
it then appear that the supposed temporary track was the 
true public road, and, therefore, not subject to be closed 
or obstructed; and if judgment be, nevertheless, rendered 
against the purchaser for the whole unpaid balance of the 
purchase money; and if, after levy upon property to sat- 
isfy the judgment, the purchaser file a bill to enjoin the ex- 
ecution and to open the judgment, on the ground that there 
was a breach of the warranty, consisting in the fact that 
the road believed to be a public road at the time the pur- 
chase was made, is no more subject to be appropriated by 
the purchaser than the true public road, the same being a 
private way, and, as such, subject to a perpetual easement 
in favor of certain persons, of whose rights the purchaser 
was ignorant until since the levy upon his property; the 
bill averring, also, damage from this breach, and want of 
means in the warrantor to respond; the injunction should 
not be granted unless it appear that the purchaser had a 
good excuse for not ascertaining the existence of the newly 
discovered right of private way, while the whole subject 
matter was under investigation in the original suit, and be- 
fore judgment was rendered. In view of the facts in the 
record, the excuse relied upon is not sufficient; and there 
was no error in refusing the injunction. The case is con- 
trolled by the want of diligence. We need not rule on 
the merits of the bill in other respects. Though the cove- 
nant against ineumbrances came into the common law ac- 
tion by way of defense, the principle of the Code, §2939, 
applies. That principle is, that all breaches occurring up 
to the commencement of action must be included. 

Judgment aftirmed. 
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J. G. Srepuens, plaintiff in error, vs. A. W. Tucksr, de- 
fendant in error. 


The principle ruled in this case in 55 Ga., 548, covers the error com 
plained of in this bill of exceptions. The circuit court, in the charge 
to the jury, enforced that principle. 


Mortgages. Levy and Sale. Before Judge Ciarx. Lee 
Superior Court. November Term, 1876. 


Report unnecessary. 
Tuomas R. Lyon, by R. F. Lyon, for plaintiff in error. 


D. H. Porr, by R. N. Exry, for defendant. 


Jackson, Judge. 

This case was here before. It will be found reported in 
55 Ga. 543. There we held that the instrument foreclosed 
was a mortgage, and as a mortgage, that it was properly 
foreclosed; and we reversed the court below because the 
levy was dismissed on the ground that the paper was not a 
mortgage. It was a mortgage upon six bales of a growing 
crop, to be packed and hooped in a certain way, and deliv- 
ered at a certain place. We held that if any six certain 
bales could be identified by parol evidence as the six 
mortgaged, that the description would do. The cotton was 
in posse, not in esse; it was growing, and we went far 
enough, we think, under our Code, section 1955, to hold 
that part of a crop to be yet grown and gathered and packed, 
could be mortgaged at all. The property must be “speci- 
fied on which the mortgage is to take effect.” This mort- 
gage only specified the six bales as six to be packed and 
hooped and delivered in a certain way, and at a certain 
place, and this description—this specific description—alone 
saved this mortgage when the case was here before. Well, 
the cireuit court, when it went back, simply charged the 
jury that the cotton levied on must answer this specific de- 
scription. We think that the charge was exactly right. 

Judgment affirmed. 
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Wittiam Murray, plaintiff in error, vs. C. H. Pamnizy & 
Co., defendants in error. 


Where a motion for a continuance is based on the want of mental ca- 
pacity in the defendant to take the necessary steps to defend the 
suit and to plead to the same, and the evidence as to such incapacity 
is conflicting, the discretion of the court below, exercised in over- 
ruling the motion, will not be controlled. 


Continuance. Before Judge Rice. Oconee Superior 
Court. July Term, 1876. 


Reported in the decision. 


Emory Srerr, for plaintiff in error. 


Pore Barrow; Lronarp Putnizy; A. S. Erws, for de- 
fendants. 


Warner, Chief Justice. 


This was an action brought by the plaintiffs against the 
defendant, on a promissory note for the sum of $12,240.98, 
dated 24th of February, 1875, and due one day after date. 
When the case was called for trial, the defendant, by his 
counsel, made a motion for a continuance of the same, and 
for time to plead thereto, on the ground that, for the last 
five years, the defendant had been incapable of managing 
his own estate by reason of imbecility of age, he now being 
eighty-six years old; that he had not sufficient intellect to 
comprehend his legal rights and liabilities, or to take the 
necessary steps to defend said suit, etc. The court, after 
hearing evidence as to the defendant’s mental capacity 
(which was conflicting), overruled the motion for a continu- 
ance of the ease, but granted to the defendant reasonable 
time to plead to the plaintiff's action, which the defendant, 
by his counsel, declined to do, and the court entered up a 
judgment for the amount of the plaintiffs’ demand ; where- 
upon the defendant excepted. 
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Inasmuch as the evidence was conflicting as to the de- 
fendant’s mental capacity, we will not interfere to control 
the discretion of the court in refusing to grant the motion 
for a continuance of the case. Besides, it is not very ap- 
parent to us why the defendant did not have as much men- 
tal capacity to direct his counsel to file his pleas to the 
plaintiffs’ action (if he had any meritorious defense thereto), 
as he had to direct his counsel to prosecute his writ of 
error to this court. 


Let the judgment of the court below be affirmed. 


Tue Cenrrat Rartroap anp Banxine Company, plaintiff in 
error, vs. SamuEL ANpERSON, defendant in error. 


. In a suit against a railroad company for loss of freight in a car 
loaded by the plaintiff, but the keys thereof retained by agents of 
the company, it is not error to exclude from the jury evidence that 
it was the custom of the company not to be responsible for the con- 
duct of its agents who held the keys, particularly if there was no 
notice of such custom brought home to the plaintiff. 

. Nor, in such a suit, was it error to exclude evidence that when a car 
is chartered by the company, and loaded and unloaded by the owner 
of the goods, the company is not responsible for any loss whatever 
of any of the goods in such car, especially if the company’s agents 
retain the keys, and thereby control constant access to the contents 
of the car, and more especially where there was a special contract 
which fixed the company’s liability. 

. In the case of a chartered car, as in other cases of carriage of freight, 
the responsibility of the carrier begins with the delivery to it of the 
goods and ends with its delivery of them at the place of destination; 
and in this as in other bailments, after proof of loss, the burden is 
upon the carrier to show proper diligence; and in such carriage of 
freights, as in other modes, the presumption of law is against the 
carrier. 

. If there be a special contract, such contract, if legal, will govern; 
and if the evidence as to the terms of the contract be conflicting, 
and the jury find for the plaintiff, this court will not interfere, no 
error of law having been committed by the presiding judge. 


Common Carriers. Railroads. Principal and Agent. 
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Evidence. Presumption. New Trial. Before Judge Hitt. 
Bibb Superior Court. April Term, 1876. 


Reported in the opinion. 
R. F. Lyon, for plaintiff in error. 
Wasuineton Dessav, for defendant. 


Jackson, Judge. 


Samuel Anderson sued the Central Railroad and Bank- 
ing Company of Georgia, for the loss of certain potatoes 
shipped from Fort Valley to Atlanta. 

It appears from the record that the potatoes were first 
shipped from Fort Valley to Macon, and then, without un- 
loading, were shipped in the same freight car from Macon 
to Atlanta. The car, at Fort Valley, was put on a side- 
track, and there loaded by the plaintiff, but the defendant’s 
agents held the key of the car, and plaintiff had to apply 
to the agent in the morning for the key to open the car, 
and then went on loading till night, when the agent took 
the key, and plaintiff had no other control of it. The 
potatoes were measured by the plaintiff or his agents, but 
the defendant’s agents took them at the measurement and 
receipted for them, receiving freight on them as so many 
pounds. On their arrival at Atlanta, they fell off in weight, 
and the car was found well filled two or three feet, except 
opposite the doors, where the potatoes were scattering. 

There were two versions of the contract of carriage. 
The plaintiff contended, and tried to show by evidence, 
that the defendant was to be relieved only from loss by 
natural causes, such as shrinkage, etc., etc., while the de- 
fendant insisted and tried to show that it was, by contract, 
not to be responsible for any loss, but chartered the car to 
the plaintiff with the express understanding that it would 
merely transport the car, and be responsible for no loss of 
potatoes for whatever cause. The evidence was conflicting. 
The jury found for the plaintiff, after deducting for shrink - 





ATLANTA, JANUARY TERM, 1877. 395 


The Central Railroad and Banking Company vs. Anderson. 


age. The defendant moved for a new trial on various 
grounds, the court refused to grant it, and this refusal is 
the error assigned. 

1. It seems that the first ground of the motion for a new 
trial, was alleged error in the court in refusing to allow the 
defendant to show the custom of the road not to be respon- 
sible for the contract of its agents who kept the keys of 
cars chartered in this way. We cannot see how such a 
custom could have effected the plaintiff. It was not pro- 
posed to show that the plaintiff was informed of it, and it 
could not affect his contract, or the legal liability of the 
defendant to him. The custom, if it exists, is a most un- 
reasonable one. To hold the key, and yet not be account- 
able for what is taken out of the car, would be contrary to 
all sense of right. We doubt, if it were a contract even, 
that it could be maintained in the absence of some proof of 
diligence. 

2. The second ground was that the court erred in not 
allowing the defendant to show that it was the custom of 
the road not to be responsible for any loss whatever when 
a car was chartered, and the charterer of it loaded and un- 
loaded it. But, in this case, it seems that there was a spe- 
cial contract set up by both parties; they differed about 
its terms; the jury believed the plaintiff's version of it; 
and certainly no custom of the road could affect the spe- 
cial contract of the parties. Besides, such a custom would 
be very unreasonable, unless the charterer of the car held 
the key to it. 

3. The third ground of error is the charge of the court, 
that defendant was responsible for the loss of the potatoes, 
though transported in a chartered car like this, if delivered 
into the control of defendant. We do not see why this 
charge is not good law. The Code declares that the re- 
sponsibility of the carrier begins with the delivery of the 
goods at the place where the carrier agrees to receive them, 
and ends at the place of destination, according to the direc- 

26 
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tion of the person sending, or the custom of the trade— 
Code, $2070. Well, the potatoes were delivered to the 
company at Fort Valley, and when delivered at Atlanta, by 
the company, the potatoes were short; the shrinkage was 
deducted ; the defendant’s agents had the keys of the car 
until delivered; the potatoes were measured by the con- 
signees, and, according to the Code, the loss was the car- 
rier’s. Besides, section $2064 of the Code enacts that in all 
cases of bailment, after proof of loss, the burden of proof 
is on the bailee to show proper diligence. In this case 
there was proof of loss, the agents of the defendant had the 
keys of the car, when opened the potatoes were found scat- 
tered, and no diligence was shown. No agent who had 
the keys was sworn in respect to the car being kept locked, or 
that nothing was taken out of it on the road, or at Macon ; 
or otherwise that the road was diligent. Again, section 
2066 enacts that, in case of loss, the presumption is against 
the carrier, and no excuse avails him but the act of God, or 
the public enemy. There is no exception made in the ease 
of a chartered car. So, if there had been no express con- 
tract, the railroad company, in this case, showed no dili- 
gence so as to comply with the law in section 2064, nor did 
it rebut the presumption against it under section 2066. 

4. But there was a contract, and it ought to have been 
enforced, and we think that the court and jury were right 
to enforce it. It was a reasonable contract. The company 
had charge of the contents of the car, by having the key to 
it, from the time it left Fort Valley to the time it was landed 
in Atlanta; and whatever was taken out of it, it ought to 
have paid for. The agent of the company receipted for 
the potatoes by weight, taking freight at Macon for 9,600 
pounds; if the measurement of the plaintiff had not suited 
him, he ought not to have receipted for them, and charged 
freight, by plaintiff's measure; as he did it, he bound the 
company, and the charge of the court and verdict of the 
jury are sustained by law and evidence. 

Judgment affirmed. 
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Cares Jounson, plaintiff in error, vs. Tue Stare or Gror- 
aia, defendant in error. 


. The act creating a criminal court for Sumter county provided ‘that 
all offenses shall be tried before said court upon written accusation, 
founded upon affidavit; said affidavit shall distinctly set forth the 
nature of the offense, the time when committed, and by whom com- 
mitted; and the accusation shall follow the affidavit, and shall be 
signed by the accuser.” It also declared that such court shall not 
have jurisdiction of cases of simple larceny amounting to a felony. 

Held, that the affidavit should show affirmatively that the larceny 
charged did not amount to a felony. 

2. Where the affidavit did not show this, the record was inadmissible 
on the subsequent trial of one of the witnesses for perjury, alleged 
to have been committed in testifying in that case. 


Criminal Law. Jurisdiction. Indictment. Evidence. 
Before Judge Crarx. Sumter Superior Court. April Ad- 
journed Term, 1876. 


Reported in the decision. 


AtLEN Fort; Prrer Lamar, for plaintiff in error. 


C. F. Crisp, solicitor general, for the state. 
Warner, Chief Justice. 


The defendant was indicted for the offense of “ perjury,” 
and on his trial therefor, was found guilty. A motion was 
made for a new trial on the various grounds therein set forth, 
which was overruled by the court, and the defendant ex- 
cepted. 

The main ground of error insisted on here, was the ad- 
mission of the record of the trial of the case in the militia 
district court, in which the perjury was alleged to have been 
committed, over the objection of the defendant. The ob- 
jection to the introduction of that record was, that it did 
not affirmatively show upon its face that the court which 
tried the case of larceny, on which trial the defendant was 
charged with having committed the offense of perjury, had 
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jurisdiction thereof under the provisions of the third sec- 
tion of the act of 1873, to organize a criminal court for the 
county of Sumter. The third section of that act declares 
“that all offenses shall be tried before said court upon writ- 
ten accusation, founded upon affidavit; said affidavit shall 
distinctly set forth the nature of the offense, the time when 
committed, and by whom committed; and the accusation 
shall follow the affidavit, and shall be signed by the accuser.” 
The affidavit of Levi Johnson, the accuser, states that Frank 
Johnson did, on the 8th of April, 1876, in the county of 
Sumter, commit the offense of simple larceny, and deponent 
makes this affidavit that an accusation may be made against 
the said Frank Johnson in the district court of said county. 
The accusation sets out the offense, and charges the defen- 
dant, onthe 8th of April, 1876, in the county of Sumter, with 
unlawfully taking and carrying away from the possession of 
deponent, one muscovy duck, of the value of one dollar, 
with intent to steal the same, contrary to the laws of said 
state, ete. The question is, whether the nature of the of- 
fense should be distinctly set forth in the affidavit in order 
to give the court jurisdiction, or whether it is sufficient to 
charge the defendant with the offense of simple larceny in 
the affidavit, and then set forth the nature of the offense in 
the accusation, as was done in this case. 

By the first section of the act of 1873, the court had no ju- 
risdiction to try offenses of simple larceny, when the punish- 
ment for that offense was imprisonment in the penitentiary. 
There are different grades of the offense of simple lar- 
ceny recognized by the penal laws of this state, some of 
which are felonies and punishable by imprisonment in the 
penitentiary, and some of which are not felonies and not 
punished by imprisonment in the penitentiary. The militia 
district court in Sumter was a court of special and limited 
jurisdiction, limited to the trial of such offenses of simple 
larceny only, as are not punishable by imprisonment in the 
penitentiary. What is the foundation for the jurisdiction 
of that court as declared by the statute? An affidavit dis- 
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tinctly setting forth the nature of the offense, the time 
when committed, and by whom committed, and the accusa- 
tion shall follow the affidavit. The accusation is to be 
founded on the affidavit, and shall follow it, in the impera- 
tive words of the statute. Why should the affidavit set 
forth the nature of the offense? Because that is indispen- 
sably necessary to show that the simple larceny charged is 
of that grade of which the court has jurisdiction to try. 
Before that court can proceed to try a case of simple lar- 
ceny, it must first have judicial evidence that it is of that 
grade which is within its jurisdiction to try; and how can 
the court have that judicial evidence except by the affida- 
vit as required by the statute? The accusation is nothing 
but mere pleading, founded on the affidavit, and must fol- 
low it. Besides, the affidavit may be made by one person, 
and the accusation be made by another, but the accusation 
is founded on the affidavit, and must follow it, whoever 
may be the accuser. The affidavit required by the statute, 
is the foundation of the accusation, and unless the affidavit 
shall distinctly set forth the nature of the offense, so as to 
show that it is one of which the court has jurisdiction, the 
accusation which is founded upon the affidavit, and must 
follow it, cannot do so. Where there is no affidavit asa 
foundation to support the accusation, the accusation itself 
is worthless. The affidavit in the record offered in evi- 
dence merely states that Frank Johnson did commit the 
offense of simple larceny, but does not state the nature or 
grade of that larceny, so as to show affirmatively that the 
court had jurisdiction to try it, and for that reason the 
record of the trial in the militia district court of the county 
of Sumter should have been rejected, and the court erred 
in admitting it in evidence. 
Let the judgment of the court below be reversed. 


Jackson, Judge, concurred dubitante. 
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Bowling et al. vs. Amis. 


Joun C. Bowttne e al., plaintiffs in error, vs. Tuomas 
Amis, defendant in error. 


. When assets equitably subject to the payment of a judgment, consist 
of debts once represented by notes payable to the judgment debtor, 
but now represented by other notes payable to, and held by his son, 
and both he and his son are insolvent, garnishment is a less available 
remedy to secure the assets and apply them to the judgment than is 
a bill for injunction and relief. 

2. Whena judgment creditor proceeds by bill to subject debts equitably 
liable to the payment of his judgment, he is not barred by the statute 
of limitations if his judgment is not dormant, and if the debts he 
seeks to reach are not barred, although the original notes for such 
debts were fraudulently transferred by the judgment debtor to his 
son, more than eight years before the bill was filed, and although 
the son surrendered them to the maker, and took, in lieu of them, 
from the same maker, other notes payable to himself. This proceed- 
ing is not to recover any of the notes as property, but to collect the 
money from the maker as a fund subject, in equity, to the payment 
of the judgment ; and the filing of the bill was in time, being within 
six years from the maturity of the original notes. 


Equity. Debtor and Creditor. Garnishment. Before 
Judge Porrir. Oglethorpe Superior Court. October Ad- 


oO 


journed Term, 1876. 


On May 11th, 1876, Thomas Amis filed his bill against 
John C. Bowling, P.S. Fambrough and W. T. Fambrough, 
making, in substance, the following case : 

At the October term, 1868, of Oglethorpe superior court, 
he obtained three common law judgments against P. 8S. Fam- 
brough: the first for the use of the administrators of G. W. 
Gresham, for $2,000.00, principal, with interest from Janu- 
ary Ist, 1868; the second in favor of complainant for $250.00, 
principal, with interest from May Ist, 1867; the third in 
favor of complainant for $564.63, with interest from March 
16th, 1868. At the October term, 1869, he obtained an- 
other judgment against said Fambrough for the use of said 
administrators, for $2,000.00, principal, with interest from 
January Ist, 1869. There is still due upon said judgments, 
all of which are the property of complainant, more than 
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$3,000.00. None of the judgments are dormant, having 
been kept in date by proper entries on the executions issued 
thereon. About October 8th, 1866, said Fambrough sold to 
said Bowling a plantation for $2,000.00, giving him a bond 
conditioned to make title upon payment of the purchase 
money. Bowling gave to Fambrough five promissory notes, 
dated on the day of the sale, each for $400.00, and falling 
due on the first days of January, 1868, 1869, 1870, 1871 and 
1872, respectively. The first of these notes was paid to P. 
S. Fambrough. About the 30th of March, 1868, said Fam- 
brough, for the purpose of defrauding his creditors, and 
especially the complainant, gave the four remaining notes 
to his son, W. T. Fambrough, for no consideration whatever, 
He then conveyed the aforesaid plantation, by deed, to 
Bowling. W. T. Fambrough, with a full knowledge of all 
the facts recited in this bill, and for the purpose of carrying 
out this scheme of fraud, surrendered the aforesaid notes to 
Bowling, and took from him new notes, similar in every 
respect to those surrendered, except that they were made 
payable to him, instead of to his father. On these new notes 
there is now unpaid about $600.00, which complainant in- 
sists is, in fact, due to P.S. Fambrough. Both the Fam- 
broughs are insolvent. 

Complainant, being remediless at law, prays as follows: 
First, that Bowling be enjoined from paying said money to 
either of the Fambroughs, or to any transferee of said notes ; 
that the Fambroughs be enjoined from receiving any 
payment on said notes, and from transferring them. 
Second, that the balance due on said notes be decreed to 
be the property of P. S. Fambrough; that Bowling be 
directed to pay over the same to complainant to be credited 
on his judgments, and that W. T. Fambrough be directed 
to deliver up said notes to be canceled. Third, that com- 
plainant may have such relief as is necessary and proper, 
ete. 

To this bill the defendants demurred, because the com- 
plainant had an adequate remedy at law, and because the 
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cause of action therein set forth was barred by the statute of 
limitations at the time the same was filed, defendants insist- 
ing that the four years’ bar applies. 

The demurrer was overruled, and the defendants excepted. 


J. D. Marnews; Pore Barrow, for plaintiffs in error. 


Jno. C. Reep; Sam. Lumpxin; J. T. Ottve, for de- 
fendant. 


Biecktey, Judge. 


1. Garnishment directed to the son, the payee and holder 
of the renewal notes, would have been an unsafe remedy, 
because the son claims the notes as his own, and is insolvent ; 
and because these new notes, treated as property, never be- 
longed to the father. Garnishment directed to the maker 
of the notes would not be appropriate, because his now 
apparent creditor is the son. The maker is under express 
contract, by the last notes, to pay to the son, and it is only 
in equity, or upon equitable principles, that he is liable to 
the father, or rather to the father’s creditors. Besides, 
taking the whole case, there is, if the bill be true (and the 
demurrer admits it),a fraud to deal with, committed by 
father and son together ; and, in cases of fraud, equity has 
concurrent jurisdiction with courts of law—Code, §3172 ; 
and see 16 Ga., 137. 

2. On the statute of limitations, the case is not altogether 
clear; but, treating the original notes as still unpaid, the 
statute seems not in the way. Those notes had not been 
mature six years when the bill was filed. And the plaintiff's 
judgment was not dormant. One living debt comes against 
another living debt for satisfaction. An apparent obstacle 
was placed between the two some eight years before the 
movement to bring them together was attempted. But this 
obstacle was only incidentally involved in the suit. The 
main object of the bill is to collect money equitably subject 
to pay the plaintiff's judgment ; and the difficulty raised re- 
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lates only to the shell or covering which envelopes the 
obligation to pay that money. Let the shell stay with the 
party who has it. This proceeding is not a suit for the 
notes, but for the fund. Let the son keep the new notes, 
but, if the bill be true, let the complainant have the money, 
as money still equitably owing on the old ones, and let the 
maker of the two sets of notes, be protected by injunction 
against paying a second time. This will do equity as to all 
parties, and carry the money where it ought to go. 
Judgment affirmed. 


Grorce H. Lester ef al., administrators, plaintiffs in error, 
vs. JAMES D. Matuews, defendant in error. 


1. Where, by inadvertence or mistake, a judgment or decree rendered 
by consent, does not speak the true intention of the parties thereto, 
equity will grant relief and reform it. 

2. Any person who took a substantial interest under such decree may 
bring the bill to review and reform it, though he may not have been 
an actual, technical, party thereto; and relief will be granted against 
the custodians of the fund out of which such person was to be paid, 
though they were administrators of the estate, and hence not actual 
parties to the consent decree which was rendered on an issue of 
devisavit vel non ; and equity, disliking circuity of actions, and never 
doing things by halves, will grant full relief to the complainant 
against such custodians of the fund, under the bill to rectify the 
first decree, and the bill is properly brought in the county where the 
first decree was rendered, and where the administrators reside. 

. All the parties to the first judgment or decree must be made parties 
to the bill to reform it. 


Equity. Decrees. Jurisdiction. Parties. Before Judge 
Porrte. Oglethorpe Superior Court. October Adjourned 
Term, 1876. 


Reported in the opinion. 


Avex. 8. Erwin; L. & H. Coss, for plaintiffs in error. 
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Lester et al., adm’rs, ve. Mathews. 


Jno. C. Reep; Sam. Lumpkin, for defendant. 


Jackson, Judge. 


This is a bill filed to reform a decree, and for relief against 
the administrators of an estate. The case was here before 
on a suit at common law, and we then held that Oglethorpe 
superior court had no jurisdiction of the case, for reasons 
then given. See 56 Ga., 655. 

The defendant in error, Mathews, then brought his bill 
on the chancery side of the court. Lester, Hunnicutt 
and others, defendants, demurred; the demurrer was over- 
ruled, and the question is, was the demurrer properly over- 
ruled ¢ 

The bill alleges that on an issue of devisavit vel non, in 
Oglethorpe superior court, a consent decree was rendered 
wherein the parties intended that certain fees should be paid 
to Mathews, complainant, as expenses of administration, 
by the administrators, under a contract with certain of the 
heirs, but that, by mistake, the decree did not speak the 
intention of the parties; and the prayer was that it be 
so reformed as to speak what was intended; and that the 
administrators be directed and adjudged to pay the fees, 
according to the decree when so reformed and corrected. 
The heirs at law lived in counties other than Oglethorpe, 
and it is contended that as the suit is virtually against them, 
resting on their contract, that they should be sued in the 
counties of their residence. 

1. 2. But we think it well settled in the constitution and 
laws, that equity cases may be brought in any county where 
any defendant resides, against whom substantial relief is 
prayed. Substantial relief is prayed against these adminis- 
trators. They hold the fund out of which, by the decree, 
if reformed, the complainant is to be paid, and complainant 
is not bound to go upon the heirs, when by the decree the 
administrators were to pay him out of a fund in their pos- 
session. 
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Besides, this bill is in the nature of a bill of review, and 
should be brought in the court where rendered, and that 
court is Oglethorpe superior court. 

But it is said that Mathews was not a party to the decree 
or verdict, on the issue of devisavit vel non, and cannot, 
therefore, bring this bill, and that these administrators were 
not parties to that issue, and hence that they cannot be sued 
in the bill to reform the decree. 

In respect to the first objection, we are of the opinion 
that Mathews, having been of counsel on that issue, and 
having taken a substantial benefit under the decree, to-wit : 
the payment of large fees to him, may bring the bill, and, 
upon a proper case and adequate proof, may have the decree 
reformed. , 

And in respect to the administrators, we think that as 
they are the custodians of the fund, and the parties who, 
by the decree, are required to pay Mathews, that they, too, 
are proper parties. 

The only serious question is this: Will equity reform a 
judgment and decree where all the actual parties to the for- 
mer decree must be made parties to the reviewing bill, and 
at the same time, and in the same bill, grant relief against 
those who were not actual parties to the first decree, but 
who were substantially parties—being those who held the 
fund, and were to pay it out by the decree? Equity abhors 
circuity of actions; does not do things by halves; but get- 
ting jurisdiction for one purpose, will go on and grant full 
relief. Upon this broad and sensible principle—as old, we 
believe, as English equity itself—we plant our judgment on 
this question, and hold that the relief prayed for will be 
granted in the same bill which reforms the decree. 

3. We shall, therefore, affirm the judgment overruling the 
demurrer and refusing to dismiss the bill; but we direct 
that all the actual parties to the first proceeding on the issue 
of devisavit vel non, be made parties to this bill, if not 
already made parties, and that the case proceed. 

In the common law ease, the parties necessary to an adju- 
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dication were not before the court, and could not well, ona 

suit merely to recover the money, be brought before the 

court. The relief sought is equitable—purely so, we may 

say—and the bill, we think, properly brought. See Rad- 

cliffe & Lamb vs. Varner & Ellington, 56 Ga., 222. 
Judgment affirmed. 


Cox, Hi11 & Tuompson, plaintiffs in error, vs. James N. 
Sranton, defendant in error. 


Kayne, Spring, Date & Co., plaintiffs in error, vs. James 
N. Sranron, defendant in error. 


A creditor cannot bring his claim within the jurisdiction of a justice 
court, by entering a credit thereon without the consent of the debtor. 


Courts. Jurisdiction. Debtor and Creditor. Before 
Judge Porrte. Warren Superior Court. October Term, 
1876. 


The following, taken in connection with the decision, 
sufficiently reports this case : 

Cox, Hill & Thompson and Kayne, Spring, Dale & Co. 
brought actions of debt against Stanton in the justice court 
of the 425th district,G.M. Judgments were rendered for 
the plaintiffs in each case, and defendant appealed. In the 
superior court the cases were consolidated by agreement of 
counsel. 


C. 8. DuBosr; A. S. Moreay, for plaintiffs in error. 
James WuirEnEAD, by brief, for defendant. 
Warner, Chief Justice. 


This case came before the court below on the following 
agreed statement of facts, to-wit: “that the note sued on was 
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given by the defendant, Stanton, to the plaintiffs, Cox, Hill 
& Thompson, for $129.28, January 21st, 1876, and was due 
thirty days thereafter, on which was this endorsement, ‘re- 
ceived on the within note $29.28, and we hereby renounce 
all our right, claim or interest to any more than one hun- 
dred dollars for principal on within note. [Signed] Cox, 
Hill & Thompson, per C. 8S. DuBose, attorney.’ Plaintiffs 
only claimed and demanded one hundred dollars on said 
note, and obtained a judgment therefor. The defendant, 
Stanton, admitted that he gave the note, lived in the dis- 
trict, but had never agreed to the entry of the credit on the 
note; had not,and would not, consent to receive it as a gift, 
and that it was made against his will, and for that reason 
the justice court had no jurisdiction of the case.” After 
argument, the court decided that the plaintiffs had no legal 
right to reduce the amount of the note by entering the 
credit thereon without the consent of the defendant, so as 
to give the justice court jurisdiction, and granted an order 
setting aside the judgment. Whereupon the plaintiffs ex- 
cepted. 

By the constitution of 1868 and the 4132d section of the 
Code, justices of the peace have jurisdiction in all civil 
cases where the principal sum claimed does not exceed one 
hundred dollars. Upon the face of the note sued on, the 
justice of the peace had prima facie jurisdiction to have 
rendered a judgment thereon, but when it was shown by 
the evidence that the credit of $29.28 had been entered on 
the note by the plaintiff, without the consent of the de- 
fendant, contrary to his wishes and will, no payment, in 
fact, having been made by him on the note, the justice 
of the peace did not have jurisdiction of that case, under 
the evidence before him, to render a judgment in it, and 
should have dismissed the same. The note was an entire 
contract between the plaintiffs and defendant; it took two 
parties to make it, and required the consent of both parties 
to the contract to alter and reduce the amount of it so as to 
bring it within the jurisdiction of a justice of the peace. 
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The defendant may not have been willing to have made a 
contract which would have authorized a justice of the peace 
to adjudicate his rights under it, and shall the plaintiffs be 
allowed, without his consent, to force him to litigate his 
rights in that tribunal, by reducing the amount of the con- 
tract under the pretext that they do not claim but one hun- 
dred dollars under that contract? In our judgment they 
could not legally have done so. The attempt to reduce the 
amount of the note by the act of the plaintiffs alone, with- 
out the consent of the defendant, did not alter or change 
the contract as it was originally made by the parties to it. 
The facts of this case distinguish it from the case of Wdl- 
helms vs. Noble Brothers & Co.,36 Ga. Rep., 599. By the 
law of this state, the oldest judgment creates a prior lien on 
the defendant’s property, and to allow plaintiffs to alter and 
reduce contracts at their option, so as to bring them within 
the jurisdiction of a justice of the peace, and thus obtain a 
prior judgment lien upon the property of defendants, would 
be contrary to public policy, and open the door by which 
plaintiffs might fraudulently obtain prior judgment liens 
on the property of defendants to the injury of third per- 
sons. We find no error in granting the order setting aside 
the judgment of the justice for want of jurisdiction of the 
case, on the statement of facts contained in the record. 
Let the judgment of the court below be affirmed. 


Extsua Tarovn, plaintiff in error, vs. Toe Srare or Groreta, 
defendant in error. 


. Knowingly to misrepresent a blind horse as sound (the horse’s eyes 
being apparently good), and thereby to cheat and defraud a person 
swapping for the animal, is to commit the offense of being a com- 
mon cheat and swindler, under section of the Code 4595. 

. The verdict is not contrary to law or to evidence. 


Criminal Law. Cheating and Swindling. Before Judge 
Knieut. Milton Superior Court. August Term, 1876. 
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Tatum was charged with the offense of cheating and 
swindling, in this, that he induced one David Webb to ex- 
change a mouse-colored mule, worth $125.00, for a blind 
black mule belonging to him, Tatum, which was worthless, 
by falsely representing that his black mule was sound in 
body, and his eyes good. The defendant demurred to the 
indictment because the facts alleged do not constitute such 
deceitful means and artful practices as make the defendant 
a common cheat and swindler under $4595 of the Code. 

The demurrer was overruled, and the defendant excepted. 

The jury found a verdict of guilty. 

The defendant moved for a new trial because the court 
erred in overruling the aforesaid demurrer, and because the 
verdict was contrary to the law and the evidence. 

The motion was overruled, and the defendant excepted. 


H. P. Bett, for plaintiff in error. 
C. D. Pumtirs, solicitor general, for the state. 
Biecktry, Judge. 


1. Dead eyes that look alive are not false tokens, per- 
haps, and yet they may deceive as effectually as a skilfully 
executed work of art. They are a sort of counterfeit made 
by nature, and when offered in trade, with a representation 
of soundness, are apt to be accepted for what they appear 
to be. They were so accepted in the present case. The 
evidence shows they were perfect in appearance, and not to 
be distinguished by inspection from sound eyes. When 
the owner had passed his word that the animal was sound, 
there was no obligation upon the person dealing with him 
to resort to extreme or unusual tests; and, hence, the fail- 
ure to verify the powers of sight, otherwise than by looking 
at the organs, was not blamable negligence. To trust to 
what was seen, fortified by what was said, was not folly, 
but reasonable confidence. A statute denouncing the use 
of false tokens would, probably, not reach this case — 2 
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Bish. Cr. Law, §119. But a statute against false pretences, 
would reach it—J/b., §3845 to §872. We are of opinion that 
each of these methods of cheating and swindling is intended 
to be made penal by the 4595th section of the Code of 
Georgia. It reads thus: “ Any person using any deceitful 
means or artful practice (other than those which are men- 
tioned and provided against in this Code), by which indi- 
viduals, or an individual, or the public, are or is defrauded 
and cheated, such person so offending shall be deemed a 
common cheat and swindler, and, on conviction, shall be 
punished,” ete. Now, to hold out, in trade, a mule which 
has eyes apparently good, and to say the mule is sound, 
knowing it to be blind, is to use deceitful means; and 
when the purpose in hand is to compass a gainful end, and 
the purpose succeeds in consequence of the use of these 
means, and when what is thus gained is lost by the other 
party to the transaction, it seems hardly questionable that 
such party is cheated and defrauded. The false eyes of the 
mule, and the false words of the man, induce him to part 
with his money or his property without getting value. 

2. It is possible that the accused did not, himself, know 
that the animal was blind. Of course, if he did not, he 
was innocent. But there was evidence from which the 
jury could have inferred, and from which they did infer, 
that he had the requisite knowledge. We cannot be sure 
whether he had it or not, but we see no reason to distrust 
the conclusion at which the jury arrived. In respect both 
to law and evidence the verdict is good. Some people 
think it is “smart” to cheat in swapping horses. 

Judgment affirmed. 
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A. M. Moors, plaintiff in error, vs. Witt1s Marry, defen- 
dant in error. 


A. M. Moors, plaintiff in eror, vs. Wirt1am Bryant, defen- 
dant in error. 


1. Whilst the affidavit to foreclose a merchant’s lien for fertilizers must 

show that it is prosecuted within one year after the debt becomes 
due, yet the averment in the affidavit meets fully the requirement of 
the statute, if it alleges that the debt was contracted on the 27th of 
February, 1874, for fertilizers furnished that year, and that it fell 
due on the ist of November, 1874, and the affidavit itself was made 
on the 25th of November, 1874. These figures appearing on the face 
of the affidavit, which is the commencement of the prosecution of 
foreclosure, make it as certain as figures can, that the prosecution is 
within one year after the debt became due. 
The demand and refusal to pay averred in plaintiff’s affidavit, may 
be traversed and denied by defendant’s counter-affidavit, and form 
an issue to be tried, and, if found against the plaintiff, his right to 
foreclose the lien fails. 


BLECELEY, Judge, concurring. 

Demand for payment does not affect the amount or the justice of the 
claim, or the existence of the lien. It is a step in the remedy, and 
is not in order until after the right has become perfect. When de- 
mand is duly averred in the creditor’s affidavit, the law treats it as 
established, and has made no provision for traversing or contesting 
the averment. The defenses which may be urged by counter-affida- 
vit are such as bar the proceeding, in whole or in part, and not such 
as merely abate it. 


Liens. Foreclosure. Pleadings. Before Judge Craw- 
rorD. Terrell Superior Court. November Term, 1876. 


These two cases were argued together. They are reported 
in the opinion. 


Joun T. Crarxe; J. H. Guerry, for plaintiff in error. 


C. B. Woorren; Parks & Parks, for defendants. 


Jackson, Judge. 


1. In this case the defendant demurred to the affidavit of 
foreclosure, on the ground that there was no express aver- 
7 
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ment that the prosecution of the lien began in one year 
after the debt fell due. The affidavit did state distinctly: 
that the debt was contracted on the 27th of February, 1874, 
for fertilizers for the year 1874, and that the debt fell due 
on the 1st of November, 1874, and this affidavit was made 
before Judge Kiddoo on the 25th of November, 1874. The 
court below sustained the demurrer, and dismissed the case. 
We think that the court was wrong. The figures show con- 
clusively and to an absolute certainty, that the affidavit 
which commenced the prosecution of the foreclosure of this 
lien, was made twenty-five days after the debt became due, 
which is, of course, within the year. This court has never 
held that the fact of beginning within one year must be 
written in words. It is enough if the dates in figures show 
it. Indeed, the statement that it is commenced within one 
year would be a mere conclusion from the dates, and if the 
dates showed the contrary, the dates should rule. It is the 
better pleading to set out the facts—especially dates—and 
thus show clearly that the case is brought within time. 
The cases in 54 Ga., 137, and 167, do not militate at all 
against this view, which seems to us very clear; and the case 
in 6 Ga., 159, fully sustains us. 

2. The defendant traversed the affidavit to foreclose by 
denying that any demand was ever made upon him, and 
plaintiff demurred to the counter-affidavit to that point, on 
the ground that the statute does not permit the defendant 
to controvert the fact sworn to by plaintiff, that he had de- 
manded payment and it was refused. The court held that 
the defendant had the right to traverse and try that point, 
as an issue under Code, section 1931, sub-section 4, and the 
plaintiff excepted pendente lite. We think that the court 
was right. The defendant may, by said sub-section, contest 
by counter-affidavit the amount or justice of the claim, or 
the existence of the lien. These words are broad. There 
can certainly be no justice in a claim to seize a man’s prop- 
erty without any notice at all to him, and the demand is the 
only notice. The whole right of the plaintiff to enforce 
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this claim as a lien, depends upon a strict compliance with 
the statute, and one of the things which he must aver in his 
affidavit, by the express words of section 1931 of the Code, 
is demand and refusal to pay; and this court, in 54 Ga., 
137, states the importance of the demand as notice to the 
defendant. Indeed, the judgment of foreclosure would be 
void without notice, and it would be strange if the defend- 
ant were not permitted to plead before judgment that 
which would avoid the judgment if rendered. 

Besides, the lien, in so far as its vital energy—its exist- 
ence as a lien—its power to move as such—has no life 
without the demand; or if it does breathe at all, it is to no 
practical purpose, to no useful or efficacious end, until de- 
mand of payment of it be made. Hence this traverse as- 
sails the very existence of the lien in the place where it 
finds it, and comes within these words, too, in said sub- 
section, to-wit: “the existence of such lien.” That exist- 
ence, says the statute, may be assailed by this counter-affida- 
vit, and as it does not legally exist in court until demand 
is made for payment upon him whose property is seized, 
the traverse is within the words of the Code. 

We hold that the court was right on this point, but wrong 
on the first; and we reverse the judgment on the ground 
that the case should not have been dismissed because plain- 
tiff’s affidavit did not set forth sufficiently that the lien was 
prosecuted within one year from the time that the debt fell 
due. 

In the case of Moore vs. Bryant, the facts are substantially 
as in the case of Moore ws. Martin, and the case is ruled the 
same way. 

Judgment reversed. 


Warner, Chief Justice, concurred, but furnished no writ- 
ten opinion. 


Biecktey, Judge, concurred, as stated in the head-notes, 
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H. B. Crariyw & Company, plaintiffs in error, vs. GzorGE J. 
Briant, defendant in error. 


1. Where the defendant, by letter to plaintiffs, offered to indorse for 
certain third persons, desirous of purchasing goods from plaintiffs, 
to a specified amount, and the latter sold goods on the faith of such 
letter, the defendant would not be liable thereon unless the plaintiffs, 
within a reasonable time, gave him notice that they had accepted his 


offered guaranty, or had acted upon it. 
. Where evidence offered does not tend to establish, in any way, the 


point in issue, it should be excluded. 
. Newly discovered evidence relating to a distinct cause of action, of 
which there is no allegation in the declaration, is no ground of new 


trial. 


Guaranty. Indorsement. Contracts. Evidence. New 
Trial. Before Judge McCutcuen. Bartow Superior Court. 
July Term, 1876. 


The newly discovered evidence relied on as a ground for 
new trial, presented the following facts : 

At the time that Chapman & Dobson bought the stock of 
goods from Briant, they gave him a mortgage to secure the 
payment of promissory notes to the amount of $6,400.00 for 
purchase money, covering the entire stock and all future 
additions which might be made thereto. This mortgage was 
dated June 12th, 1874. On the 22d of the same month, 
Briant transferred, by indorsement, for value received, this 
instrument, and the notes secured thereby, to one G. C. 
Tumlin, and afterwards gave the letter of credit for the 
purpose of inducing the plaintiffs to sell goods to the afore- 
said firm to inure to his own benefit in the extinguishment 
of said indebtedness. A portion of the goods sold by plain- 
tiffs to Chapman & Dobson, under said letter of credit, went 
to the extinguishment of said mortgage and notes. In July, 
1874, said stock of goods was turned over to Tumlin in ex- 
tinguishment of said notes and mortgage. 

This ground of the motion was supported by the usual 


affidavits. 
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For the remaining facts, see the decision. 


M. R. Sransext, for plaintiffs in error. 
No appearance for defendant. 
Warner, Chief Justice. 


The plaintiffs brought their action against Chapman & 
Dobson as makers of a promissory note for the sum of 
$677.16, and George J. Briant, as indorser or guarantor 
thereof. The plaintiffs also allege that they sold and deliv- 
ered goods to Chapman & Dobson, to the amount of said 
note so given to them by said last-named parties, upon the 
faith and credit of the following letter, written by the de- 
fendant, Briant, to one Glass, in the city of New York: 

‘CARTERSVILLE, GaA., Sept. 10th, 1874. 
“Mr. W. A. Glass: 

‘* DEAR Str—Messrs. Chapman & Dobson have just started in busi- 
ness in this place, having bought out my stock of dry goods, boots, 
shoes, hats, etc. They are young men of close business habits and 
moral standing ; they have not the capital to purchase their fall stock, 
and, being unacquainted with merchants of your city, feel a delicacy 
in asking credit. They wish me to indorse for them to the amount of 
$2,000 or $2,500 ; perhaps not so much at any one time, but will buy 
only in small quantities to keep up a pretty respectable stock ; and, 
under the peculiar circumstances, I will indorse for them to the above- 
named amount, provided they wish to purchase to that amount, or any 
amount less.” 

At the trial of the case the defendants, Chapman & Dob- 
son, made no defense, but the defendant, Briant, did, and, 
under the evidence, and charge of the court, the jury found 
a verdict in his favor. The plaintiffs made a motion for a 
new trial on the ground that the court erred in charging the 
jury: first, that the defendant, Briant, was not liable on his 
letter of guaranty unless the plaintiffs, within a reasonable 
time, had given him notice that they had accepted it, or had 
acted upon it; second, because the court erred in ruling out 
a copy of a letter, taken from the plaintiffs’ letter-book, 
offered in evidence by them, the original of which, the 
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plaintiffs alleged, had been sent to the defendant by mail, 
(but which the defendant, on notice to produce, positively 
denied ever having received) for the purpose of proving 
notice of the acceptance of the defendant’s guaranty ; third, 
on the ground of newly discovered evidence. The court 
overruled the motion for a new trial, and the plaintiffs ex- 
cepted. 

1. It appears from the evidence in the record that Glass, 
to whom defendant’s letter of the 10th of September was 
addressed, was a general purchasing agent of goods in the 
city of New York, and that he presented the letter to the 
plaintiffs, and purchased the goods for Messrs. Chapman & 
Dobson. There was no error in the charge of the court to 
the jury in regard to the notice required to have been given 
by the plaintiffs to the defendant, Briant, of the acceptance 
of his proferred guaranty—2 Parsons on Contracts, 13. 

2. The copy-letter, sought to be introduced in evidence 
for the purpose of proving notice of acceptance of the de- 
fendant’s guaranty in the city of New York, appears, from 
the evidence in the record before us, to be dated the 10th of 
September, 1874, the same day on which the defendant’s 
letter of guaranty was written at Cartersville,Ga. But that 
copy-letter does not purport on its face to give the defendant 
notice that his guaranty had been accepted ; but, on the con- 
trary, states that they have seen his letter to Glass, and in- 
close to him the form of a guaranty to sign, leaving the 
amount blank,with the request that he return it by the first 
mail. There was no error in ruling out the copy-letter as 
evidence for the plaintiffs to prove notice to the defendant 
of their acceptance of his proffered guaranty, contained in 
his letter to Glass of the 10th of September, 1874. 

3. The newly discovered evidence relates to a new and 
distinct cause of action against the defendant, of which there 
is no allegation in the plaintiffs’ declaration. 

Let the judgment of the court below be affirmed. 
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Joun S. Jonnson et al., plaintiffs in error, vs. Tuomas N. 
Suvurtey, defendant in error. 


Where a joint bond is sued upon by the sheriff, and the process is di- 
rected to the sheriff, and is served by him on all the defendants, and 
where the principal in the bond does not appear or plead, and where 
the sureties answer at the first term, but file no plea, the court 
merely entering ‘‘ answer” on the docket, it is not too late at the 
second term for the sureties to move to dismiss the case for want of 
legal process and service, the motion being made before pleading to 
the merits. 


Practice in the Superior Court. Process. Service. 
Waiver. Before Judge Porrte. Warren Superior Court. 
October Term, 1876. 


Reported in the opinion. 

W. M. & M. P. Rezsz, for plaintiffs in error. 

C. 8. DuBosz; James Wurreneap, for defendant. 
Brecktey, Judge. 


The bond sued upon was joint, not joint and several. 
It was given to the sheriff by the deputy sheriff and his 
sureties, and was intended to indemnify the sheriff against 
any official misconduct by the deputy. The action was for 
a breach of the bond. The sheriff was the plaintiff, and to 
him the process was directed, and by him it was served upon 
each of the defendants. The process was undoubtedly bad. 
It ought to have been directed to the coroner of the county, 
and to the sheriffs of the adjoining counties. Code, §3344. 
The sheriff, being the plaintiff, could not serve it. Service 
by him was void. 52 Ga., 341. The law does not trust a 
party to execute process or to make a return. Process di- 
rected to the plaintiff is the same as no process, and service 
by him is the same as no service. The only question, there- 
fore, is, whether process and service have been waived. 
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Appearance and pleading amount to a waiver. Code, $3338. 
But the principal defendant has done neither. Any judg- 
ment rendered in the case would certainly be a nullity as to 
him. And yet the cause of action is a joint contract, and 
the defendants who have appeared are but sureties upon 
that contract. No legal excuse appears why the principal 
has not been legally served, or why due process has not 
issued against him. The plaintiff is in no condition to 
demand a joint judgment, and has noright to aseveral one. 
In such a case the sureties were not too late with their mo- 
tion to dismiss the action. They had appeared at the first 
term, but had not pleaded. It is true the judge had entered 
“answer” upon the docket, and the Code declares, in sec- 
tion 3458, that the general issue shall be considered as filed 
in all cases which are answered to at the first term. We hardly 
think this implied pleading is the sort contemplated in sec- 
tion 335, as working waiver of process and service. We 
incline to the opinion that this section has in view some- 
thing put on file, signed by defendants or their counsel, and 
destined to become of record with the other proceedings in 
the cause—something as full and formal as an ordinary ac- 
knowledgement of service would be. But there is no oc- 
easion now for making a definite ruling on this point. It 
is enough that at the time the motion to dismiss was made, 
which was at the second term, all the defendants had not 
appeared, and those who had appeared, and by whom the 
motion was made, had not actually pleaded. Even if they 
had pleaded, it is not clear that they would have been too 
late, for, with the principal defendant not served, such a 
suit would never be ripe for judgment. Ruling, as we do, 
that the court erred in not dismissing the action, all else 
done in the case was error, of course. 
Judgment reversed. 
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James W. Kemp ef al., plaintiffs in error, vs. Jacop VENTu- 
Lett et al., defendants in error. 


The act of 1874, in respect to the duties of commissioners who consoli- 
date the returns of elections is directory ; and if any candidate be 
injured by their failure to discharge the duty imposed by the said 
act, he has an ample common-law remedy to contest the election of 
his opponent, and equity will not grant him relief against the com- 
missioners. 


Prohibition. Equity. County Matters. Elections. Be- 
fore Judge Wrieut. Dougherty County. At Chambers. 
January 4, 1877. 


Reported in the opinion. 
D. A. Vason; Warren & Hosss, for plaintiffs in error. 
W. T. Jones; H. Morean, for defendants. 


Jackson, Judge. 


This was a bill filed by Kemp and others, who were can- 
didates for office at the election in January last, to compel 
the commissioners who consolidated the returns of said 
election, to throw out the votes of those voters who had not 
paid taxes, except at the polls, under the act of 1874, and to 
enjoin those commissioners from consolidating and certify- 
ing the election of their opponents until those votes were 
rejected and the poll thus purged. Their opponents were 
not made parties, strange to say, to this strange equitable 
proceeding, in which they were chiefly interested. The court 
below refused to grant the injunction, and this refusal is the 
error complained of. 

We think that the court was right. We cannot see the 
semblance of equity in the bill as it stands; and, even if the 
opposing and, we presume, successful candidates had been 
made parties, the common-law remedy against them would 
have been complete. That remedy is to contest the election 
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as provided by the statute—Code, §1329. So the complain- 
ants are not remediless at law. The act of 1874, pamphlet, 
page 111, is simply directory as to these defendants, the com- 
missioners, to consolidate; they have no interest in the re- 
sult, except that common to all good citizens; and there can 
be no reason why they should be proceeded against in equity. 
A mandamus might lie against them to compel them to do 
their duty; but that is a common-law remedy, or writ. 
This proceeding is certainly anomalous, and without prece- 
dent, so far as is known to us. At all events, the common- 
law remedy is complete, and the injunction should not have 
been granted. 
Let the judgment be affirmed. 


Tue Mosite Fire Department Insurance Company, plain- 
tiff in error, vs. Henry Minter, defendant in error. 


. When the agent of an insurance company omitted to insert in a 
policy on a stock of general merchandise, permission to the assured 
to keep kerosene oil and powder in the same building with such 
stock, parol evidence was admissible to show knowledge of such 
keeping by the agent. 

. Though a policy specify that the application for insurance shall be 
considered as a warranty, and taken as a part of the contract, yet a 
misstatement in such application must, in some way, change the 
nature, extent, or character of the risk, in order to avoid the policy. 

. If the charge of the court be not set forth, it will be presumed, in the 
absence of the refusal of some request to charge, to have covered the 
principles of law applicable to the case. 


Insurance. Evidence. Contracts. Charge of Court. 
Before Judge Tompkins. Chatham Superior Court. May 
Term, 1877. 


Reported in the decision. 


W. D. Harpen, for plaintiff in error. 
R. E. Lzsrsr, for defendant. 
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Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 
recover the amount of a policy of insurance on his stock of 
general merchandise, such as is usually kept in country 
stores, contained in a two-story shingle-roof building, in 
Darien, Ga., which was destroyed by fire. On the trial of 
the case, the jury, under the charge of the court, found a 
verdict for the plaintiff for the sum of $5,000.00, with in- 
terest. The defendant made a motion fora new trial on the 
several grounds of error alleged therein, which was over- 
ruled by the court, and the defendant excepted. 

The policy sued on states: “special reference being had 
to the insurance application, which is his warranty and a part 
hereof.” Also, condition: “If an application, survey, plan, 
or description of the property herein insured, is referred to 
in this policy, such application, survey, plan, or description, 
shall be considered a part of this contract,and a warranty 
by the assured ; any false representation by the assured of the 
condition, situation or occupancy of the property, or any 
omission to make known every fact material to the risk, or 
an over-valuation, or any misrepresentation whatever, either 
in a written application or otherwise * * * then, and 
in every such case, this policy shall be void.” And, again, 
it provides that the policy is made and accepted with refer- 
ence to the foregoing terms and conditions, all of which are 
declared to be a part of the contract. The application 
referred to says: “ Application and survey of Henry Miller, 
of Darien, Ga., on which insurance is predicated;” “and 
the said applicant hereby covenants and agrees to and with 
the said company, that the foregoing is a just, full and true 
exposition of all the facts and circumstances in regard to the 
condition, situation, value and risk of the property to be 
insured, and the said answers are considered the basis on 
which insurance is to be effected, and the same is understood 
as incorporated in and forming a part and parcel of the 
policy,” and is signed by H. Miller, and dated October 27th, 
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1874. And, it is also stated in the policy, that “all fraud, 
or attempt at fraud, by false swearing, or otherwise, shall 
cause a forfeiture of all claim on this company under this 
policy.” 

In the application are the following questions and an- 
swers: Question—lf on stock, how often is inventory taken ? 
Answer—Twice a year. Question—When was it last taken, 
and what amount did it reach? Answer—Last April; 
$13,000. 

It appears from the evidence in the record that the plain- 
tiff was insured to the amount of $10,000—$5,000 in two 
other companies, by consent of defendant ; that, at the time 
of the fire, he had a stock of $17,000; and, it also appeared 
in evidence, that the plaintiff had taken an inventory of his 
stock after the 4th of October, and it was then worth $7,600 ; 
and that afterwards he purchased in addition $11,000 worth 
of goods in Savannah, and had them at the time of the in- 
surance. The defendant’s motion fora new trial was based 
on the following alleged grounds of error. 

1. Because the court erred in admitting evidence that the 
agent knew before, and at the time of issuing the policy, 
that gunpowder and kerosene were to be kept by the as- 
sured, when said evidence was objected to on the ground 
that permission was not written on the policy. 

2. Because the court erred in refusing to charge the jury 
as requested in writing, “that if they find the value of the 
property destroyed was so much less than the amount sworn 
to in the preliminary proofs, as not to be explained by unin- 
tentional mistake on the part of the plaintiff, they must find 
for defendant.” And in charging instead, “that if they 
find the value of the property destroyed was so much less 
than the amount sworn to in the preliminary proofs, as not 
to be explained by unintentional mistake on the part of the 
plaintiff, but only wilful fraud and bad conduct on the 
part of the plaintiff, then they must find for the defend- 
ant.” 

3. Because the court erred in refusing to charge the jury 
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as requested in writing, “that if they find that Miller 
made an application to the defendant, or its agents, for in- 
surance on his stock of goods on the 27th day of October, 
1874, and that such application is referred to in the policy 
issued thereon, such application is a warranty on the part 
of the assured, of the truth of all statements contained 
therein, and if they further find that in said application 
Miller represented that he had last “taken stock” in April, 
1874, and that his stock was then, in April, 1874, of the 
value of $13,000, and further find that he, Miller, had 
taken stock in October, 1874, prior to making said applica- 
tion, and that his stock was then of the value of $7,600.00, 
or thereabouts, then the warranty was broken and the pol- 
icy was void from the beginning, and they must find for 
the defendant ;’ and in charging instead, “that if they 
find that Miller made an application to the defendant or its 
agents, for insurance on his stock of goods on the 27th 
day of October, 1874, and that such application is referred 
to in the poiicy issued thereon, such application is a war- 
ranty, on the part of the assured, of the truth of all state- 
ments contained therein, and if they further find that in 
said application Miller represented that he had last “taken 
stock” in April, 1874, and that his stock was then, in April, 
1874, of the value of $13,000, and further find that he, 
Miller, had “taken stock” in October, 1874, prior to mak- 
ing said application, and that his stock was then of the 
value of $7,600.00, or thereabouts, and the jury further 
Jind that the omissson to state the facts of the inventory in 
October, 1874, by Miller, was a fact material to the risk 
assumed by the insurance company, then the warranty was 
broken and the policy was void from the beginning, and 
they must find for the defendant.” 

4. Because the court erred in refusing to charge the jury 
as requested in writing, that “inquiry makes a fact material, 
the inquiry showing that the company so considered it, and 
the answer of the assured showing their acquiescence; and 
their agreement cannot be questioned.” 
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5. Because the court erred in refusing to charge the jury 
as requested in writing, “that the application being made 
a part of the contract and a warranty by the assured, any 
false answer made to questions asked in said application, 
said answer having been warranted to be true, the policy is 
thereby void, and the question of materiality is not to be 
considered by the jury.” 

6. Because the court erred in charging, “that if the jury 
found that any fraud had been committed, or attempted, 
by which the company had lost or was injured, the policy 
was void.” 

7. Because the court erred in charging, “that a represen- 
tation when made a warranty, must be material, and that 
the jury can judge of its materiality.” 

8. Because the charge of the court was contrary to law. 

9. Because the verdict of the jury was contrary to the 
evidence. 

10. Because the verdict of the jury was contrary to the 
charge of the court. 

11. Because the verdict of the jury was contrary to the 
law and the evidence. 

The evidence in the record discloses the fact that the 
plaintiff's stock of goods in his store at the time of the fire, 
amounted to at least $17,000. The defendant’s agent, who 
went to Darien soon after the fire, to adjust the loss, esti- 
mated the stock of goods in plaintiff's store at the time of 
the fire, at $17,637.55. There were other witnesses who 
estimated the stock at more than that, at the time of the fire. 

Polak, the defendant’s agent and adjuster, certified on 
the 29th of February, 1875 (the fire having occurred on 
the 14th of February), that having carefully examined the 
loss of Miller, for which the above claim is made, and hav- 
ing investigated the circumstances attending the origin of 
said fire, he believes that claimant has suffered loss (without 
fraud) to the amount of from $12,000 to $15,000. 

1. There was no error in admitting the evidence that the 
agent of the defendant knew before, and at the time of the 
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issuing of the policy, that gunpowder and kerosene were to 
be kept by the assured, in view of the facts disclosed in the 
record—May on Ins., $130. The omission to insert the per- 
mission in the policy, was the fault of the defendant’s agent, 
as shown by his evidence, and the following letter, written 
by him to the plaintiff before the fire: 


“AGENCY AT SAVANNAH, Ga., January 5th, 1875. 
Mr. Henry Miller, Darien, Ga. : 
‘‘Dear Srr—In looking over our register, we find that we omitted 
to give you permission to keep kerosene oil and powder. We there- 
fore inclose a permit, which please file with your policy.” 


2. It was insisted on the argument for the plaintiff in 
error, that inasmuch as the insured, in answering the ques- 
tions propounded to him when he made his application for 
the policy, stated that the last inventory of his stock was 
made in April last, when the evidence showed at the trial, 
that he had taken stock in October, a short time before the 
policy was issued, therefore, his statement being untrue in 
that particular, made the policy void in law, whether it ma- 
terially affected the risk of the defendant or not, or whether 
it was wilfully and fraudulently made or not, or whether it 
was an unintentional mistake or not, and being a question 
of law exclusively, the court erred in submitting any of 
those questions to the jury in its charge under the evidence. 
The 2802d section of the Code of this state declares that 
“every application for insurance must be made in the ut- 
most good faith, and the representations contained in such 
application, are considered as covenanted to be true by the 
applicant. Any variation by which the nature, or extent, 
or character of the risk is changed, will void the policy ;” 
that is to say, any variation by which the nature, or extent, 
or character of the risk is changed, will constitute a breach 
of that covenant, and will void the policy. It is not any and 
every variation from the representations contained in the 
application, that will constitute a breach of the covenant 
of warranty and void the policy. The variation must 
be such as to change the nature, or extent, or character of 
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the risk, in order to void the policy. If the insured should 
state in his application for a fire policy, in answer to the 
question as to what was his age, that he was thirty years 
old, when in fact he was thirty-one, it would be a variation, 
but not such a variation as would change the nature, or ex- 
tent, or character of the risk of the insurance company. 
Again, the 2802d section declares that “Any verbal or writ 
ten representation of facts by the assured to induce the 
acceptance of the risk, ¢f material, must be true, or the 
policy is void.” A failure to state a material fact, if not 
done fraudulently, does not void the policy, but the wilful 
concealment of such a fact, which would enhance the risk, 
will void the policy—Code, §2804. W¢a/ful misrepresen- 
tation by the assured, as to any material inquiry made, will 
void the policy — Code, §2806. Whether the variation 
claimed in this case, changed the nature, or extent, or char- 
acter of the defendant’s risk, or whether it was material, or 
done wilfully, or fraudulently, were questions of fact to be 
determined by the jury from the evidence, and not ques- 
tions of law for the court to decide. In view of the pro- 
visions of our Code, and the interpretation thereof by this 
court, in Zhe Southern Life Insurance Company vs. Wil- 
kinson, 53 Ga. Rep., 535, there was no error in overruling 
the second, third, fourth, fifth and seventh grounds of the 
motion for a new trial. 

3. The sixth ground of alleged error is that the court 
charged the jury, “ that if they found any fraud had been com- 
mitted, or attempted, by which the company had lost or 
was injured, the policy was void.” The point made by the 
plaintiff in error is, that if the assured attempted to com- 
mit a fraud upon the company, and failed, although the 
company lost nothing, and was not injured, still the a¢- 
tempt to defraud would void the ‘policy. We recognize the 
principle that, by the terms of the policy, a w7/ful attempt 
at fraud by the insured, by false swearing, or otherwise, 
would void the policy, and the question is, whether that is 
not the fair interpretation of the charge of the court, in view 
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of the evidence in the record? The entire charge of the 
court is not set forth, but the presumption is, that the court 
gave the proper explanation in relation to this point in the 
case, in the absence of its general charge, but if it did not, 
it was the privilege and duty of the defendant to have re- 
quested the court to have done so, if it had not been satisfied 
with the charge as given, or to have set forth what was the 
entire charge of the court in relation to that point in the 
case. 

There being sufficient evidence to sustain the verdict, it 
was not contrary to law or evidence. 

Let the judgment of the court below be affirmed. 


Neat McMutuir ¢ al., plaintiffs in error vs. Pat Erwin, 
defendant in error. 


. In order for the defendant in ejectment to rely on a deed as color, 
in establishing title by prescription, it is not necessary for him to 
show affirmatively that the person who made the deed had either 
title or possession. It is enough that nothing appears indicative of 
fraud. 

. Prescription runs in favor of one who has color of title and posses- 
sion under it, whether he holds the possession in person or by a 
tenant. 

. The verdict is not contrary to law or to evidence. 


Ejectment. Title. Prescription. Deeds. Before Judge 
Rice. White Superior Court. October Term, 1876. 


Neal MeMullin and Thomas P. Neal brought ejectment 
against Pal Erwin, to recover a certain tract of land in 
White county. 

Defendant, besides the general issue, pleaded title by pre- 
scription. 

On the trial, plaintiffs introduced the following evidence : 

(1.) A copy grant from the state to Neal MeMaullin for 

28 
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the land in dispute, dated December 3d, 1829—the absence 
of the original grant was duly accounted for. 

(2.) Evidence of Thomas P. Neal, who testified, in brief, 
as follows: The lot in dispute is in White county; went to 
see it on August 12th, 1874; Hezekiah Erwin, defendant’s 
father, was then in possession. Witness showed said Erwin 
his title to the land. The latter said that his own title was of 
no account; that he would buy the land, and give witness 
more for it than any one else. Witness notified him not to 
cut timber, or commit other trespasses, on the property. 
He replied that he had a plenty of land of his own on which 
to cut timber. 

(3.) Evidence of F. A. Furgerson, who testified, in brief, 
as follows: Heard part of the conversation between Neal 
and Erwin; corroborates evidence of Neal as to notice 
to Erwin not to commit trespasses, and the reply of the 
latter. 

Defendant introduced the following evidence : 

(1.) A warranty deed from one Granville Gay to H. C. 
Hill for the lot in dispute, dated January 7th, 1867. 

(2.) A warranty deed to the lot from H. C. Hill to Heze- 
kiah Erwin, dated August 7th, 1871. 

(3.) A warranty deed to the lot from Hezekiah Erwin to 
defendant, dated 7th December, 1874. 

(4.) Evidence of Hezekiah Erwin, who testified, in brief, 
as follows: Hill went into possession of land when he took 
the deed from Gay ; he cleared and cultivated a portion of 
it, and built a house thereon; he continued to hold and eul- 
tivate the land until he sold it to witness; the latter then 
placed a tenant in possession, who so continued until the 
sale to defendant, who then went into possession; witness 
testified to a consideration for the deeds from Hill to him, 
and from witness to defendant; denies having said he had 
no title to the place. In 1874, Neal came to witness and 
said that he owned one-half of the land; witness proposed 
to refer their titles to some person competent to decide 
which was the better; did not offer to buy the lot from 
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Neal; Neal tendered to witness a paper, saying that it was 
a notice not to commit trespass on the land; the latter re- 
fused to take it, and it fell to the ground, where he left it. 

(5.) The evidence of Miles S. Hill and of defendant, which 
was, in brief, as follows: Corroborate evidence of Erwin, 
except as to conversation between him and Neal. Gay 
claimed the land in dispute; never knew of his going into 
possession ; Hill was the first person, of whom witnesses 
knew, who lived on the place; he built a house on it in 
1867. 

The jury found for the defendant. Plaintiffs moved fora 
new trial, on the following, among other, grounds: 

(1.) Because the verdict was contrary to law and evi- 
dence. 

(2.) Because the court failed to charge the jury, that if it 
had not been shown that Gay had either title or possession, 
and the jury did not believe that he had either, then he 


could convey nothing to defendant, or those under whom 

he claimed ; that such a title would be founded in fraud, 

and could not be the basis of a good prescriptive title. 
The motion was overruled, and plaintiffs excepted. 


Wier Boyp; Unnerwoop & Kinnszy; M. G. Boyp, for 
plaintiffs in error. 


©. H. Surron; W. R. Wittriams, for defendant. 


Biecktey, Judge. 


1. If a man takes a color of title, whether bond or deed, 
from one whom he knows has no right to make it, he cannot 
use it as the basis of prescription, for to do so would be a 
fraud on the true owner. To deprive the owner of his 
property by such means would be to steal it. The law has 
better morality than to sanction that sort of a transaction. 
But all the turpitude of such a case lies in the mind. With 
knowledge, or even with well-founded belief, the intention 
is corrupt—the motive is impure, the man is bad, and his 
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act is bad. Without such knowledge or belief, however, 
there is no moral wrong at the beginning, and the law leaves 
it to the conscience of the individual whether, after the 
statutory period has run out, he will yield to the former 
owner or not. One may take a deed in good faith, and, in 
good faith, claim and occupy under it, though the maker of 
the deed was out of possession, and though he may never 
have had title. From neither of these facts, standing alone, 
nor from both of them together, does the law presume fraud 
in the purchaser. The question is, did he know or believe 
that his vendor did not have title or the right to convey. 
Generally, the presumption is in favor of good faith, and it 
is enough that indications of fraud areabsent. The burden 
of proving fraud is on him who asserts it. 

2. The possession need not be held, in person, by him who 
has color of title. He may hold by a tenant. The tenant’s 
possession is that of his landlord; and the landlord is the 
true possessor, within the meaning of section 2679 of the 
Code. If the tenant also has color of title, no prescription 
runs in Azs favor so long as he is tenant and claims, not for 
himself, but for his landlord. The title that grows up, 
under such circumstances, is in and for the latter. 

3. We see no want of law or evidence to uphold the 
verdict. 

Judgment affirmed. 


Loyp Srantey, plaintiff in error, vs. Tae Srate or Grorata, 
defendant in error. 


Larceny from the house is defined in section 4413 of the Code, and 
may be committed of valuable goods in any house. If the house be 
a cotton-house, not within the curtilage of the dwelling house, the 
crime is punishable under section 4417 of the Code; or if not, cer- 
tainly after conviction the act is punishable as simple larceny. 


Criminal Law. ‘Simple Larceny. Certiorart. Before 
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Judge Bucnanan. Troup County. At Chambers. Sep- 
tember 15, 1876. 


Reported in the opinion. 
Toote & Son, by C. W. Masry, for plaintiff in error. 


Sam. W. Harris, solicitor general; T. W. Larnam, for 
the state. 


Jackson, Judge. 


This was an accusation for the offense of larceny from 
the house. It charged the defendant with stealing cotton 
to the value of thirty dollars, from the cotton-house of one 
L. L. Hardy, of the personal goods of said Hardy, and was 
tried in the county court of Troup county. The defendant 
was found guilty, and sued out a writ of certiorari to the 
superior court. The certiorari was overruled, and defen- 
dant excepted. 

It appeared from the answer of the judge of the county 
court, that the cotton-house was, in his judgment, not with- 
in the curtilage; that it was in the horse lot, no fence inter- 
vening, but not strictly within the curtilage of the dwelling 
house. The question made by the certiorari, is whether, 
as the defendant was adjudged guilty of larceny from the 
house, and as the house was not within the curtilage, the 
conviction by the judge of the county court was good; or, 
in other words, can larceny from the house be from a house 
other than one within the curtilage ? 

Upon an examination of our Code, it will be seen that 
“larceny from the house is the breaking or entering any 
house with intent to steal, or after the breaking or entering 
said house, stealing therefrom any money, goods, chattels, 
wares, merchandise, or any thing or things of value, what- 
ever.” Code, §4413. It will be remarked that the crime is 
stealing from any house, and not one word is said about the 
kind of house, whether within or without the curtilage. 
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From the definition of the crime, then, it does not matter 
what sort of house the larceny is from, so it be a house, and 
something of value be stolen therefrom. Well, this was a 
cotton-house, and cotton worth thirty dollars was stolen 
from it; therefore, the offender, according to the definition, 
committed the crime of larceny from the house. 

The following sections of the Code merely prescribe the 
punishment for larceny from the house, which is made de- 
pendent upon the character of the house from which the 
goods are stolen. Section 4414 prescribes how larceny from 
the dwelling, or a store, shop, warehouse, or other building 
within the curtilage, shall be punished. Section 4415 pre- 
scribes how entering with intent to steal from a dwelling, 
store, shop, or warehouse, or any other house or building, 
but prevented from stealing by detection, shall be punished ; 
and nothing is said about the curtilage in this section. See- 
tion 4416 relates to breaking into such house with such in- 
tent, and punishes therefor, and not a word about curtilage 
is in this section. Section 4417 prescribes punishment for 
breaking or entering any house or building (other than a 
dwelling-house or its appurtenances) with intent to steal ; 
or after breaking or entering any such house or build- 
ing, stealing therefrom any goods, etc., ete. This section, 
we think, prescribes the punishment for this offense. This 
party stole cotton from a cotton-house, which was not a 
dwelling-house, nor appurtenant thereto, or within its cur- 
tilage. The next two sections relate to public houses and 
huts, railroad cars, booths, etc., ete., and the punishment for 
larceny from them. 

It seems, therefore, perfectly plain, that this party was 
guilty of larceny from the house, as that crime is defined in 
section 4413 of the Code, and was punished for his crime 
under section 4417 of the Code. The conviction and pun- 
ishment are, therefore, clearly legal. 

It is true that this court held, in the case of Jaman vs. 
The State, 54 Ga., 213, that where the -indictment showed 
the house was not within the curtilage, and it was demurred 
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to on that ground, before trial, at the proper time, that the 
demurrer was good and should be sustained. But here there 
was no demurrer to the accusation, and the objection was 
not made until after conviction, and the judgment in that 
ease does not necessarily control this. That case seemed, 
however, to go upon the idea that section 4414 of the Code 
confined larceny from the house to houses within the curti- 
lage, whereas, really, as it appears to us, that section only 
prescribes how a person guilty of that species of larceny 
from the house shall be punished—leaving the crime, lar- 
ceny from the house, to stand as defined in section 4413 ; 
and when such crime is committed in a house—not the 
dwelling nor in the curtilage, but some other house—it is 
punished under section 4417. The two cases may both 
stand, however, as that case was on demurrer to the indict- 
ment, while this is a point made after conviction ; and it is 
said in that case, that the conviction would have been sus- 
tained on the idea that the party was guilty of simple 
larceny, if the objection had been made after verdict ; so, 
here, this conviction can be held good on the same ground. 

In the future, there can be no conflict between the reason- 
ing of the two cases, as the legislature, at its last session, has 
stricken from the Code the words, “ within the curtilage ”— 
acts of 1877, page 22. 

Judgment affirmed. 


Tue Western Union Terecrarn Company, plaintiff in 
error, vs. Tueopuitus §. Fonrars, defendant in error. 


. Where a message is delivered to a telegraph company for transmis- 
sion, it occupies the legal status of a bailee for hire, and not that of a 
common carrier ; and if such message be not sent as directed, such 
company is liable for the damages resulting therefrom, unless it 
shows that the diligence necessary and appropriate to that peculiar 
business has been exercised. 

Warner, Chief Justice. 
2. An agreement that ‘‘ the company shall not be liable for errors or 





434 SUPREME COURT OF GEORGIA. 


The Western Union Telegraph Company vs. Fontaine. 


delays in the transmission or delivery, or for non-delivery of such 
messages, from whatever cause occuring,” will not relieve it from 
liability for the damages resulting from its failure to transmit a 
message by reason of its own gross negligence. Sucha contract the 
law does not recognize. — 

See concurring opinions of BLECKLEY and JAcKsoN, Judges. 


Corporations. Contracts. Damages. Negligence. Be- 
for Judge Crawrorp. Muscogee Superior Court. Novem- 
ber Term, 1876. 


Reported in the decision. 


Tuornton & Grimes, for plaintiff in error. 


J. M. & R. A. Russetz, for defendant. 


Warner, Chief Justice. 


The plaintiff brought his action against the defendant to 


recover damages, which he alleged he had sustained in con- 
sequence of the breach of duty and negligence of the de- 
fendant, in failing to send and deliver a certain described 
telegraph message, received by it from the plaintiff at Co- 
lumbus, Ga., to be transmitted, for a certain stipulated reward, 
to Nourse & Brooks, at the city of New York. On the trial 
of the case, the jury, under the charge of the court, found a 
verdict in favor of the plaintiff for the sum of $363.00. A 
motion was made for new trial on the several grounds of 
error alleged therein, which was overruled by the court, and 
the defendant excepted. It appears from the evidence in 
the record that, on the 9th of December, 1872, the plaintiff 
handed the paper, of which the following is a copy, to the 
defendant’s agent at Columbus, Ga. : 


[‘‘ HALF RATE MESSAGES. ] 

‘*The Western Union Telegraph Company will receive messages for 
all stations in the United States, east of the Mississippi river, to be sent 
during the night, at one-half the usual rates, on condition that the com- 
pany shall not be liable for errors or delay in the transmission or de- 
livery, or for non-delivery, of such messages, from whatever cause oc- 





ATLANTA, JANUARY TERM, 1877. 435 


The Western Union Telegraph Company vs. Fontaine. 


curring, and shall only be bound in such case to return the amount 
paid by the sender. No claim for refunding will be allowed, unless 
presented in writing within twenty days. 
“*WiLuiaM ORTON, President. 
“OQ. H. PALMER, Secretary. 
‘‘ DECEMBER 9TH, 1872. 
‘‘Send the following message, subject to the above terms, which are 
agreed to: 
‘To Messrs. Nourse & Brooks, 76 Beaver street, New York: 
‘* Exercise your own discretion as regards covering December con- 
tract. T. 8S. FONTAINE.” 
Plaintiff testified that he handed the foregoing message 
to Coleman, one of the defendant’s operators, at the office 
of the company in the city of Columbus, on the evening of 
the 9th of December, 1872, and paid fifty cents, the usual 
amount for a night, or half-rate, message. Witness knew 
that there was a difference in the obligation and liability of 
the company on night messages, and those sent in the day; 
did not ask to have the message repeated, nor offer to pay 
for the same. Plaintiff proved by Nourse & Brooks that 
the message was not received by them, and also proved the 
damage sustained in consequence thereof in the sale of the 
plaintiff's cotton. Harrell and Coleman, the defendant’s 
agents and operators at Columbus, testified as to the receipt 
of the message from plaintiff, and that the same was forwarded 
from that office on the night of its reception to some repeat- 
ing oftice between Columbus and New York; that plaintiff, 
previous to the 9th of December, 1872, had frequent deal- 
ings with defendant, and transacted most of his business upon 
red, ornight, messages. The court charged the jury, amongst 
other things, in substance, that the defendant was a guvas? com- 
mon carrier, and liable, as such, for its failure to deliver 
messages received by it, and could not limit its legal liability 
by any notice given by publication, or by entry, on receipts 
given. The legal effect of the charge of the court was to 
make the defendant liable for the safe delivery of all mes- 
sages received by it for transmission, either by night or day, 
in the same manner, and to the same extent, as a common 
carrier of goods is made liable by the law of this state. 
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1. What is the exact measure of the defendant’s liability in 
this state, under the existing laws thereof, is a question to 
be decided for the first time by this court, and we are, 
therefore, at liberty to decide it in accordance with the 
general principles of law applicable to that particular busi- 
ness, in the absence of any statutory regulations concerning 
it. When a person, either natural or artificial, undertakes 
any employment, trust, or duty, such person contracts with 
those who employ or entrust him, or it, to perform that 
employment, trust, or duty, with that integrity, diligence, 
and skill, which belongs and appertains to that particular 
employment, and if by the want of either of those quali- 
ties, any injury occurs to those who employ him, or it, for 
a reward, an action on the case may be maintained therefor 
to recover damages. The defendant, as a telegraph com- 
pany, by its machinery, undertakes to transmit messages 
from one place to another for hire, for those who may think 
proper to employ or entrust it with that particular business. 
In the absence of any statutory regulations, what is the 
measure of the defendant’s liability for neglect of duty in 
carrying on the particular business in which it is engaged ‘ 
Is it liable as a common carrier, or gvasi common carrier, 
as defined by the laws of this state? It may be stated as an 
incontrovertible legal proposition, that every power exer- 
cised by any court, must be found in, and derived from, the 
law of the land, and also be exercised in the manner that 
law prescribes. Grayvs. McNeal,12 Ga. Rep., 424. What 
law of this state authorizes the courts thereof to declare that 
a telegraph company, using its peculiar machinery for the 
transmission of messages from one point to another, is a 
common carrier, or a guast common carrier, and liable as 
such for its neglect of duty in the particular business in 
which it is engaged? We know of none; but, on the con- 
trary, the true nature and character of its liability would 
seem to be that of a bailee for hire. The sender of a mes- 
sage bails, or entrusts, it to the defendant for a certain pur- 
pose, and the defendant undertakes to accomplish that pur- 
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pose by doing some work, and bestowing some care on the 
thing bailed, for a stipulated reward. Bailees, under the 
law of this state, are not insurers against loss or damage to 
the thing bailed, but are required to exercise care and dili- 
gence in protecting, and keeping safely, the thing bailed. 
In all cases of bailment in this state, after proof of loss, or 
damage, the burden of proof is on the bailee to show proper 
diligence. Code, §2064. The plaintiff proved at the trial, 
the loss or non-delivery of the message bailed to the defen- 
dant for transmission to the place of its destination, and 
the damage sustained in consequence thereof. 

2. The defendant, however, insists that it is not liable to the 
plaintiff by reason of the agreement set forth in the record, 
which was signed and agreed to by the plaintiff when he 
left the night-message to be sent by it. The objection to 
that agreement is, that it is broad and comprehensive enough 
to protect the defendant from liability from its own gross 
negligence in failing to transmit or deliver messages, which 
the law does not allow to be done. The words of the 
agreement are, “on condition that the company shall not 
be liable for errors or delay in the transmission or delivery, 
or for non-delivery of such messages, from whatever cause 
occurring.” If the words “except by the defendant’s own 
negligence” had been inserted in the agreement, it would 
have been reasonable, and legally binding on the plaintiff, 
who had knowledge of the terms thereof. 

In our judgment, the evidence in the record made out a 
prima_facie case of gross negligence on the part of the 
defendant. The message was sent by the defendant’s agent 
and operator at Columbus, “to some repeating office be- 
tween that point and New York.” What repeating office? 
Inasmuch as the defendant had the exclusive control of its 
own machinery, operatives, and agents, it should have shown 
to what repeating office the message was sent, and whether 
it was received there, and if so, what then became of it? 
So far from even doing this, the defendant offered no ex- 
planation whatever, only that the message had been sent to 
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some repeating office between Columbus and New York. 
Although the charge of the court was erroneous, still the 
verdict was right under the evidence, and the law applica- 
ble thereto, and we will not disturb it. 

Let the judgment of the court below be affirmed. 


Biecktey, Judge, concurring. 


In am inclined to the opinion that the business of tele- 
graphing consists merely in receiving orders for work and 
labor, and executing them. Strictly speaking, there is no 
bailment, and, therefore, no carriage of property. The 
sender of a message gives an order for certain work to be 
done, and the telegraph company undertakes to do it. A 
part of it is performed by the use of scientific machinery, 
and a part by the carriage and delivery of a paper which is 
not bailed to the company, but which the company furnishes 
and prepares for itself. While I take this view of the 
matter, I do not think the company can stipulate against 
liability for its own gross negligence. In no business carried 
on for reward can that be done. 

I concur in the judgment. 


Jackson, Judge, concurring. 


I concur in the judgment of this court affirming that of 
the court below; but I wish to say that I am inclined to 
think that the business of a telegraph company is very sim- 
ilar to that of a common carrier, and approximates very 
nearly to that business. The telegraph company undertakes 
to carry and deliver a message from one point to another ; 
and, whilst it does not carry the identical piece of paper on 
which the message is written, nor undertakes to do so, yet it 
does agree to carry and deliver the message itself—the sense 
and substance of the letter which is delivered to it at the 
place from which it starts. It agrees to re-write the message 
at the place of destination, and to carry it, thus re-written, 
to the place of business, or the residence, of the party or 
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persons to whom it is directed. It is immaterial, in my 
judgment, that the carrier does not carry, or bargain to carry, 
the worthless thing on which the valuable substance is writ- 
ten, provided he carries, or agrees to carry, that valuable 
substance itself; or by what means he shall carry that sub- 
stance, whether by steam over a railroad, or by electricity 
over wires. Its obligation is to carry and deliver a message, on 
which most important business transactions may depend. Its 
obligation is to carry this message very rapidly, and it charges 
increased compensation for so carrying and delivering. 
It is chartered for that purpose, and is bound by the charter 
and the very nature of its business, to carry for everybody 
who will pay it. It acts, therefore, not only asa carrier, but 
as a common carrier ; and, therefore, I am not prepared to 
say that the court below committed error in denominating 
it as a guast common carrier, and in applying the rules 
which govern that bailment to the telegraph company. The 
latest commentators, and the current of the authorities, seem 
to concur in this view of the law, and to apply the rules 
governing common carriers to telegraph companies. 


Joun A. Parker, executor, plaintiff in error, vs. Taytor 
Dowpy, defendant in error. 


. When to a suit for the recovery of a money legacy, commenced after 
the expiration of twelve months from the executor’s qualification, 
the executor sets up outstanding debts against the estate sufficient to 
absorb all the assets, the burden is upon the defendant to support 
his plea by some evidence that the alleged debts are demands for 
which the estate is probably liable. It is not sufficient to prove 
simply that suits for them are pending against him. 

. When the evidence, as found in the record, purports to represent only 
the substance or the effect of documents introduced on the trial, and 
is so vague and meagre that this court cannot ascertain whether the 
charge of the court complained of produced a wrong verdict or not, 
a new trial will not be ordered for error in the charge. 

. By the record it does not appear that the verdict is contrary to law 
or to evidence. 
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Administrators and Executors. Evidence. New Trial. 
Before Judge Kyiant. Lumpkin Superior Court. Sep- 
tember Term, 1876. 


Dowdy brought complaint against Parker, as executor 
of Riley, deceased, to recover a legacy of $250.00, alleged 
to have been left to him by the will of the latter. The 
declaration alleged that this legacy was to be paid, according 
to the terms of the will, from the proceeds of certain prop- 
erty belonging to the testator, known as the “Alabama place ;” 
but that the executor refused to pay said legacy, although 
the property had been sold, and the proceeds, to the amount 
of $5,000.00, were in his hands. 

Defendant pleaded as follows: 

1. The general issue. 

2. That there were other claims against the estate of the 
deceased having preference to plaintiffs, and amounting to 
more than the proceeds of the sale of the property. 

No regular brief of evidence accompanied the record, but 
a statement of the evidence introduced, which, by agreement 
of counsel, took the place of the usual brief. This was sub- 
stantially as follows: 

Plaintiff introduced the following evidence: 

1. The will of Riley, deceased, showing that plaintiff was 
a legatee thereunder, and had bequeathed to him thereby 
$250.00, to be paid out of the proceeds of the sale of the 
Alabama lands. 

2. The return of defendant, as executor, for the year 1876, 
showing a balance of $410.00 in his hands, after paying a 
specific legacy to one Goliah Riley out of the proceeds of 
the said Alabama lands. 

Plaintiff then proved from the records and returns in the 
ordinary’s office that there was property in the hands of 
other legatees under the will, and notes for the balance of 
the purchase money due for the Alabama lands, amounting 
to $9,503.16, as shown by the following statement : 





ATLANTA, JANUARY TERM, 1877. 441 


Parker, executor, vs. Dowdy. 


Balance in hands of executor, as per returns 

Balance on sale of Alabama farm lands 

Property turned over to Eliza Wood, as alegacy.... 3,126 50 
Property turned over to Eliza Jefferson, as a legacy. 1,800 00 
Property turned over to Matthews and wife 


$9,503 16 
This suit was brought more than twelve months after the 
executor qualified. 
The evidence for the defendant was as follows: 
A number of suits have been instituted, and are now pend- 
ing in the courts of Lumpkin county, against defendant as 
executor, of which claims the following is a list: 


Josephine Whelchel e¢ al., heirs of John Harris, de- 
ceased, for trust fund, alleged to have been received 


Interest thereon for forty years 
Eliza Jefferson, trust fund, gold, 1868 
Interest for seven years 
Goliah Riley 
Hensly Stegal, from 1858, trust fund 
Interest for twenty-three years 
Dorme & Smith 

Claims sworn to and unpaid: 
Dr. John A. Moody, last sickness 
J. W. Patton 
J. W. Towery 
A. F. Underwood, attorney, for writing will 
Balance medical bill 

Defendant then introduced evidence to show that the suits 
which had been brought against him, as executor, and the 
claims against the estate to which affidavit had been made, 
and which had not been paid, amounted, in all, to $18,393.90, 
principal and interest. 

It was agreed that defendant sold the Alabama lands, and, 
on September 8, 1876, collected one-third of the purchase 
money due therefor, to-wit : $1,633.334. 

The jury found for the plaintiff. Defendant moved for 
a new trial on the following grounds: 

1. Because the verdict was contrary to the evidence. 

2. Because the verdict was contrary to law. 
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3. Because the court erred in charging as follows: “If it 
appears, from the evidence,—the will of the testator—that 
there was a specific legacy bequeathed to plaintiff of two 
hundred and fifty dollars, that the property out of the pro- 
ceeds of which the specific legacy was directed to be paid 
had been sold by the executor, that twelve months had elapsed 
since the executor qualified, then, if the executor refuses to 
pay the legacy, the party entitled has the right to his action, 
and you would find for the plaintiff for whatever amount is 
shown to be due, with interest from the time the money be- 
came due.” 

Also, because the court remarked to counsel, after the 
jury had risen from their seats, and while they were retiring, 
that the plea and judgment must take care of the rights of 
the parties. 

The motion was overruled, and the defendant excepted. 


Wier Boyp; M. G. Boyn, for plaintiff in error. 
W. P. Price, for defendant. 


Biecktey, Judge. 


1. As to most of the demands pleaded as outstanding, 
the executor submitted no evidence, except the bare fact 
that suits for them were pending against him. He should 
have gone further and shown some evidence that the testa- 
tor had made contracts, or committed torts for which his 
estate was probably liable. That contracts or torts were 
alleged in declarations filed in court against the executor, 
would, of itself, establish nothing. If the mere pendency 
of suits would bar or delay the action of a legatee, where 
the amounts claimed in the suits happened to aggregate 
more than the assets of the estate, it might be to the exec- 
utor’s interest to have himself sued liberally, or to keep 
flimsy or fictitious actions pending against him for an in- 
definite time. The record before us indicates that some of 
those relied upon in the present case are altogether chaffy. 
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Tn one of them interest is counted for forty years, and in 
another for twenty-three years. What these venerable debts 
are evidenced by, whether bonds, notes, or books of account, 
does not appear. 

2. The will of the testator and the pleadings in the vari- 
ous suits against the executor, were in evidence, but are not 
copied out in the record. From the brief summary of them 
which the record contains, we are unable to arrive at their 
complete contents. We are informed that there were other 
legacies besides the one sued for, but whether they were gen- 
eral or specific, we know not. We cannot tell whether 
they are more or less subject to give way to creditors than 
is the one now sued for. There appears to be a sufficient 
fund in hand to pay this latter legacy, and the fund accrued 
from the property on which the will charges it. The evi- 
dence, as brought up, does not enable us to see that the 
charge of the court complained of produced a wrong ver- 
dict. 

Judgment affirmed. 


James P. Tucker, plaintiff in error, vs. A. Cornoa, executor, 
defendant in error. 


. The release of property by a plaintiff in fi. fa. for value, before pur- 
chase by the claimant from defendant in fi. fa. of other property, will 
not discharge the property so purchased from the lien of the judg- 
ment. 

. On the trial of such a claim, a bond with personal security, taken by 
the claimant to save his purchase harmless from the lien of the judg- 
ment, is admissible against the claimant. 

. The fact that the claimant took the deed from wife as well as 
husband, under such circumstances as sale of homestead, with con- 
sent of ordinary, without more, will not affect the result of the 
case. 


29 
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Liens. Judgments. Evidence. Before Judge Ricr. 
Franklin Superior Court. October Term, 1876. 


Reported in the opinion. 


J. F. Lanasron, for plaintiff in error. 


J. B. Esres, for defendant. 
Jackson, Judge. 


Knox, when in life, obtained judgment against Dorough, 
and execution was issued thereon. This execution was 
levied upon a house and lot in Carnesville, claimed by 
Tucker. Tucker set up in defense an equitable plea, to the 
effect that Knox, or his executor, had levied upon other 
property of Dorough in the possession of one Cobb; that 
Cobb filed a bill and litigated with them ; that the case was 
settled by an agreement between the executor, Cobb and 
Knox, that Cobb would pay all costs, levy included, and 
Cobb’s property should be released, and Dorough would 
otherwise pay to the executor of Knox the 7. fa. ; that this 
took place in 1870, and afterwards, in 1872, Dorough sold 
the land now levied on to Tucker, the claimant, and that 
such release of the property of Cobb discharged Tucker’s 
purchase from the lien of Knox’s judgment. The court be- 
low struck this equitable plea, and the question * was there 
equity in this plea ? 

1. If Tucker had bought the lot now levied on before the 
release to Cobb, we think that Tucker’s purchase would 
have been discharged, had he bought in good faith and paid 
value ; but, as he bought afterwards, we are at a loss to see 
how he derived any equity from the release. He bought 
from Dorough in statu guo—he bought subject to any lien 
then existing against the land when Dorough’s—this lien of 
this judgment did exist—his equitable plea showed that 
Dorough had agreed in the settlement with Knox and Cobb 
to pay this judgment out of other property of his; this 
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purchase, which he afterwards made, was a part of this other 
property, and was liable to the judgment when Tucker 
bought ; and no release was ever made by Knox, or his ex- 
ecutor, of anything afterwards. We, therefore, cannot see 
any equity in Tucker’s plea. All that Knox had done was 
done before his purchase; all was of record; he bought 
with the record before him, and took what he bought cewm 
onere, with the burden of this unpaid judgment, which 
Dorough had agreed to pay out of property other than 
that released, a part of which was this claimed by him. 

2. Besides, the fact afterwards appeared, that when he 
bought he took bond and security from Dorough to protect 
himself from the lien of judgments against Dorough. 
Surely the court was right to admit that bond in evidence. 

3. We cannot see how the case can be affected by the fact 
that the land was once set apart as homestead, and that Mrs. 
Dorough signed the conveyance to Tucker with her hus- 
band, and with the approval of the ordinary, especially as 


there was testimony to show that the ji. fa. or judgment 
was for purchase money. 

In view of all the facts, we are clear that the court was 
right in dismissing or striking the equitable plea, in adinit- 
ting the bond in evidence, and in overruling the motion for 
a new trial. 

Judgment affirmed. 


Ria Srancet, plaintiff in error, vs. Jonny Puryear, defen- 

dant in error. 

An affidavit of illegality that to the best of the knowledge and belief of 
the defendant, the execution is proceeding against him illegally, be- 
cause it has been settled and fully paid off, was properly stricken 
on demurrer. 

Illegality. Before Judge UnpErwoop. Walker Superior 

Court. August Term, 1876. 


Reported in the decision. 
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Suumate & Wixiamson, by brief, for plaintiff in error. 
Dasney & Foucue, by C. Rowett, for defendant. 


Warner, Chief Justice. 


This case came before the court below on an appeal from 
a justice court, on the trial of an affidavit of illegality to 
an execution. The defendant stated in his affidavit, “that 
to the best of his knowledge and belief, the above stated 
fi. fa. is proceeding against him illegally, for the following 
reasons, to-wit: because said fi. fa. has been settled and 
fully paid off.” The plaintiff in jf. fa. made a motion to 
dismiss the illegality, upon the ground that the affidavit was 
insufficient. The court sustained the motion, and the de- 
fendant excepted. 

The defendant should have stated in his affidavit, that the 
ji. fa. had been settled and paid off, if such was the fact, so 
that an issue could have been formed thereon by the plaint- 
iff, if he had desired to have done so. It would be very 
difficult for the plaintiff to traverse and controvert the de- 
fendant’s knowledge and belief that the fi. fa. had been 
settled and paid off, especially when no facts were stated on 
which that knowledge and belief were founded. This case 
comes within the principle recognized and ruled in the 
following cases: Moore vs. Morris, 26 Ga. Rep., 649; 
Bryan vs. Ponder, 23 Ga. Rep., 480; Sharpe vs. Ken- 
nedy, 50 Ga. Rep., 208. 

Let the judgment of the court below be affirmed. 


Cuarces H. Smith, plaintiff in error, vs. Joun T. M. Hare, 
trustee, defendant in error. 


1. Where an attachment was levied in November, 1874, upon cotton 
produced in that year, on a certain plantation, and a claim to the 
cotton was interposed, and on the trial of the claim, which took 
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place in 1876, there was evidence that the defendant in attachment 
had resided on the plantation ever since 1867, and that since 1870 he 
had controlled and worked it, the tax books of the county for the 
years 1873, 1874 and 1875 showing that he returned it as his prop- 
erty for taxation, were admissible in evidence for the plaintiff, the 
tax returns being in the nature of declarations by the person in pos- 
session, and tending to show that he held for himself and not for 
another; all of said books being offered and admitted together, no 
separate objection being made to that for 1875; and it appearing 
that the claimant returned no property in the county for taxation, 
either in 1874 or 1875. 

. Declarations or acts of the debtor favorable to his own title, made 
or done after the claimant’s alleged title to the cotton had accrued, 
and after the debtor had parted with the actual possession of the 
cotton by shipping it to the claimant, or to a factor under circum- 
stances (such as marking it in the claimant’s name) indicating that 
it was shipped for the claimant, are not admissible to rebut evidence 
of the claimant’s title by purchase from the debtor prior to the suing 
out of the attachment. 

3. The omission of the claimant to move to dismiss the levy, on the 
conclusion of the plaintiff’s evidence, and the introducing of evi- 
dence by the claimant, in answer to that of the plaintiff, are, to- 
gether or separately, no admission that the plaintiff’s evidence is 
prima facie sufficient; yet, when at the close of all the evidence 
(his own being a part of it), the claimant contends for the conclusion 
in argument, and obtains it, he is estopped from denying that the 
condition upon which his right to the conclusion depended, namely: 
the shifting of the onus had been accomplished; and in such cir- 
cumstances, it is not error for the court to state in the hearing of the 
jury, that the case made by the plaintiff was prima facie sufficient. 


Claim. Evidence. Taxes. Practice in the Superior 
Court. Before Judge Porrte. Oglethorpe Superior Court. 
April Term, 1876. 


An attachment in favor of Haire, trustee, against Thomas 
L. Smith, for $686.15, was levied upon eight bales of cotton 
on November 26th, 1874. A claim thereto was filed by 
Charles H. Smith, and upon the issue thus formed the cause 
went to trial. The jury found the property subject. The 
claimant moved for a new trial upon the following grounds, 
to-wit : 

1. Because the court erred in admitting the tax books of 
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Oglethorpe county for the years 1873, 1874 and 1875, to 
show that the defendant returned, as his property, for those 
years, a tract of land covering three hundred and sixty acres, 
being the land upon which the cotton levied on was made. 


2. Because the court erred in admitting the following ev- 
idence of the plaintiff: “ Went to the depot to see defend- 
ant, to buy his cotton. Asked him to give witness an order 
for six bags; also asked him why he marked the cotton to 
claimant. Said he sent it to him because he was afraid of 
his creditors. This was the day witness sued out the at- 
tachment. Asked him who were his creditors. He re- 
plied ‘Heard & Willingham.’ ” 

3. Because the court erred in admitting the testimony of 
James T. Johnson, as follows: “Is sheriff; went on the 
same day as that on which the attachment was issued, to- 
wit, 24th or 25th of November, 1874, to levy on defend-, 
ant’s property. Followed him up into Clarke county, near 
Billups’ plantation, and overtook him. He was moving to 
Jackson county. Defendant offered him a draft on R. A. 
Fleming, of Augusta, for the amount of plaintiff's claim. 
Said he had cotton at Fleming’s warehouse, that it was his 
cotton, and witness believed it, or he would not have taken 
the draft. Witness received the draft, and did not make 
the levy. The draft was sent to Fleming, and he refused 
to pay it.” 

4, Because the court erred in this: After the testimony 
had been concluded and the question as to who should open 
and conclude the argument was submitted by claimant’s 
counsel, the court remarked, in the presence and hearing of 
the jury, as follows: “When the plaintiff closed his case, 
and the claimant not having made a motion for a non-suit, 
he, the plaintiff, had made out a prima facie case, and I 
will so charge the jury, which put the burden on the claim- 
ant, and the burden being on the claimant, and he having 
introduced testimony after the plaintiff first closed, claimant 
is entitled to the conclusion.” 
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The evidence, so far as it illustrates the principles ruled, 
is referred to in the opinion. 
The motion was overruled, and claimant excepted. 


J. D. Matuews, for plaintiff in error. 
Jno. C. Reep; W. G. Jounson, for defendant. 


Brecktey, Judge. 


1. The tax books, when introduced, were admissible solely 
for the purpose of giving character to the possession of the 
debtor, the defendant in attachment. It appeared from 
other evidence that he resided upon the land and worked it. 
While so doing, it seems, he returned it as his own property 
for taxation. His returns were in the nature of declara- 
tions made pending his possession, and tending to show that 
‘he was holding adversely to other persons; that is, for him- 
self, and not in subordination to another. Code, §3774. 
The returns, except that for 1875, were made before litiga- 
tion arose, or the attachment was sued out. There was evi- 
dence indicating that the cotton in controversy was produced 
on this land in 1874; hence, the ownership, or apparent 
ownership, of the land, was relevant to the point in ques- 
tion, which was, whether the cotton belonged to the defen- 
dant in attachment. If the cotton was made upon land 
which the defendant worked and claimed as his own, there 
was some probability that it was his cotton when levied upon, 
in the fall of 1874, under the attachment. The origin of 
the cotton might or might not make out his title, but, at all 
events, it was proper for the consideration of the jury. 
The tax books admitted in evidence were those for 1873, 
1874 and 1875. It does not appear from the record that 
they were offered separately, or that any separate objection 
was made to the book for 1875. That book was not rele- 
vant as a part of the plaintiff's prima facie case, for it 
post-dated the production of the cotton, and even the com- 
mencement of the litigation. But it became relevant at a 
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subsequent stage of the trial, when the bona fides of the 
defendant’s conveyance of the land to the claimant, and of 
the alleged debt which that conveyance was made to secure, 
had turned out to be a main issue in the controversy. So 
that its premature introduction with the other books, was 
but an irregularity. That the debtor retained possession of 
the land and continued to return it as his own on the tax 
books, might be very slight evidence of fraud, inasmuch as 
he held a bond for titles, and inasmuch as the professed ob- 
ject of passing the title into the claimant might render the 
retention of possession consistent with the conveyance, yet, 
whether slight or otherwise, the evidence would be pertin- 
ent. When a deed is made under section 1969 of the Code, 
and a bond for titles taken for a re-conveyance, there would 
certainly be less reason for changing the possession, than in 
an ordinary case of absolute conveyance for permanent 
ownership; but thorough scrutiny of the transaction, when 
it is impeached for fraud, requires that the acts of the par- 
ties with regard to possession be considered for whatever 
they are worth. Our understanding from the record is, 
that the defendant was still in possession of the land at the 
time the tax book of 1875 was made up. We note, also, 
that, so far as appears, the claimant never did return the 
land for taxation; and, moreover, that he returned no prop- 
erty whatever in Oglethorpe county, in 1874 or 1875. 

2. The declarations made by the defendant to the plaint- 
iff, in respect, not to the land, but to the cotton, were not 
admissible in the plaintiffs favor. Neither were those 
made to the sheriff when the latter overtook defendant 
in the road. Neither was the fact admissible that the de- 
fendant gave the sheriff an order upon Fleming for money 
to pay the debt. The cotton had been sent to Augusta, 
marked in the claimant’s name. From the evidence, it had 
probably been consigned either to the claimant or to Flem- 
ing for him. At all events, the cotton was not present 
when the defendant spoke and acted, and it does not appear 
that it was in his custody, power or control. He had parted 
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with the actual possession, and it is not proved that any 
other person held possession for him. The cotton was in 
Augusta; and he was in Oglethorpe county when he con- 
versed with the plaintiff, and in Clarke county when he con- 
versed with the sheriff. Besides, as we understand the record, 
when these conversations took place, the title of the claim- 
ant, if he had any, had already accrued. The defendant 
could not talk it away. Declarations of the debtor are gen- 
erally not evidence in favor of the creditor, against the 
claimant—see the case of Boston & Gunby vs. Cummins, 
16 Ga.,102. On page 104 is a letter written by the debtor, 
and on page 114 it is ruled inadmissible. 

3. Although we do not agree with the court below in 
the theory that the claimant admitted that a prima facie 
case was made for the plaintiff, by the bare failure to move 
to dismiss the levy, or by introducing evidence on the part 
of the claimant, still, when the claimant’s counsel demanded 


the right of concluding the argument, and his demand was 
conceded, he was estopped, and the question of the onus 
was settled. By taking the conclusion, the claimant took 
the onus; for having, himself, introduced evidence, he was 
not entitled to the conclusion on any other terms—Code, 
§3739; 41 Ga., 196. 

Judgment reversed. 


Samantua A. Carton, plaintiff in error, vs. James M. 
Davant et al., executors, defendants in error. 


Gro. R. Cartton, plaintiff in error, vs. James: M. Davant 
et al., executors, defendants in error. 


The lien of a judgment upon the lands of the intestate, obtained in his 
life-time, is not discharged until the lands are fully administered by 
actual sale. Up to the sale, the sheriff may levy, and if he levy be- 
fore the sale, though on the day of sale, and the administrator and 
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purchaser have notice thereof, the purchaser buys subject to the lien, 
and the land is still subject to the judgment. 


Administrators and Executors. Levy and Sale. Judg- 
ments. Before Judge Bartierr. Greene Superior Court. 
September Term, 1876. 


Reported in the opinion. 
P. B. Rosmson, for plaintiffs in error. 
Resst & Resss, for defendants. 


Jackson, Judge. 


These were two claim cases involving the same question 
of law, and argued together by agreement. The facts were, 
that the administrator of Travis C. Carlton, procured from 
the ordinary leave to sell lands of the deceased, and adver- 
tised the sale ; but, on the day of sale, and before the sale, 
the lands were levied upon by the sheriff under a judgment 
and fi. fa. of Davant, obtained against the intestate. The 
administrator proceeded to sell, notwithstanding the levy 
and notice thereof, and the claimants bought with full notice 
of the levy. The single question is, whether the sale, with 
this notice of levy, divested the title in the estate and vested 
‘it in the claimants discharged of the lien of the judgment. 

There can be no doubt that if the sale had been completed 
before levy, the title would have passed, and the lien of the 
judgment upon the lands would have been lost, and that the 
plaintiff in judgment must thenceforth have looked to the 
money in the hands of the administrator for payment—45 
Ga., 585; 46 Ga., 389; 49 Ga., 274. But the principle 
which underlies those cases is probably this: that the estate 
in the property sold had been fully administered by the 
lawful custodian of it, the administrator, before the final 
process of the superior court, the 7. fa., had interfered by 
levy ; and that consists with the idea that the sheriff, with 
that process, could interfere up to the time when the title 
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passed out of the estate by the sale to another. If there had 
been no administration, the sheriff could have sold the dead 
man’s land, or, to speak more accurately, that which was his 
land before death—11 Ga., 425; did the act of administer- 
ing upon his estate stop the final process of the court? We 
cannot think so. The practice has been otherwise, so far as 
is known to us, and we ought to be slow to interfere with 
the long established usage of our circuit courts. How long, 
then, shall the sheriff have, after administration, to levy the 
Si. fa. placed in his hands? Shall it be until an application 
is made to sell the lands, or until it is granted, or until it is 
advertised? If he be stopped at any ‘of these points, the 
administrator might not sell, and the judgment creditor 
might be long delayed. Sometimes, application for leave to 
sell is made, and leave obtained, and yet no sale made for 
months; must the judgment creditor wait all this time ? 
Sometimes the sale is postponed from month to month, after 
advertisement ; must the creditor still wait upon the admin- 
istrator? We think not. 

Therefore, we think that the sheriff may levy up to the 
moment that the title passes out of the administrator into 
the purchaser; then the title of the estate is divested, and 
good title, free of lien, passes into the purchaser; but if the 
sheriff levy before the title passes by sale, the purchaser 
takes his title subject to the lien of the judgment which 
has been levied, and of which he has notice. 

Nor can any great harm result to the estate. If there be 
any superior lien in the hands of third persons, that lien 
will take the money when raised by the sheriff, on a rule to 
distribute ; and if the administrator himself has a superior 
claim, such as costs of administration, or funeral expenses, 
he would be entitled to enough of the fund on such rule 
against the sheriff. Or, in a case of any consequence, com- 
plication, or question of magnitude, the administrator could 
file his bill to marshal the assets, and in the meantime:en- 
join the fi. fa. from proceeding. 

We think this the better ‘ruling, too, because the judg- 
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ment creditor ought not to be delayed in making his money 
out of the intestate’s estate, unless for some good reason ; 
he can levy and sell in thirty days; it would take the ad- 
ministrator a great deal longer, even if he wished to make 
the money as soon as he could. 

The point is not altogether free from difficulty; but we 
think that, in principle as well as from what we understand 
ever to have been the practice, the ruling of the court be- 
low was right in holding that the lien of the judgment was 
not discharged by the sale, when the levy was made before 
it took place, and when the administrator and purchaser 
both were notified of it. 

Judgment affirmed. 


James M. Exuiort, plaintiff in error, vs. Taz Western AND 
Atiantic Rarroap Company, defendant in error. 


Where the plaintiff was traveling on a free ticket, which had on its 
back an indorsement containing certain conditions for his signature, 
and when he tendered such ticket to the conductor, the latter de- 
clined to accept it unless the plaintiff signed such indorsement, and 
on his refusal either to sign or to pay fare, ejected him from the train, 
the discretion of the court below setting aside a verdict for $5,000.00 
damages, will not be controlled. 


Railroads. New Trial. Before Judge McCutcuen. Bar- 
tow Superior Court. July Term, 1876. 


‘ Reported in the decision. 


Dasyey & Foucne; Wricut & Fratuerston ; C. RowE.1, 
for plaintiff in error. 


Axi & Son; Worrorp & Miner, for defendant. 


Warner, Chief Justice. 


This was an action brought by the plaintiff against the 
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defendant, to recover damages for putting him off of its 
train of cars when traveling on its road asa passenger. On 
the trial of the case, the jury, under the charge of the court, 
found a verdict in favor of the plaintiff for the sum of 
five thousand dollars. The defendant made a motion for a 
new trial on the ground that the verdict was excessive, and 
on various other grounds contained therein, which was 
granted by the court, and the plaintiff excepted. 

The material facts of the case, as disclosed by the evidence 
in the record, are, that the plaintiff, on the 6th of July, 
1872, got on board of the defendant’s cars at Kingston to 
go to Marietta; that between Kingston and Cass station, 
the defendant’s conductor on its train, came to him, when 
he handed him a ticket, of which the following is a copy: 

‘“‘Western and Atlantic Railroad Company, 1872. Pass James M. 


Elliott, Pres’t Ga. and Ala. Steamboat Company, until December 34d, 
1872. E. B. WALKER, Master Trans.” 


On the back of the ticket the following words were 
printed : 

‘‘Not transferable. The bearer accepting the privileges of this 
ticket, assumes all risk of accidents, and expressly agrees that the 
company shall not be liable, under any circumstances, whether by neg- 
ligence of their agents or otherwise, for any injury to the person, or 
for any loss or injury to the property of the passenger using this ticket. 
I agree to this contract.” 


When the plaintiff handed the conductor the ticket, 
he asked him to sign the agreement on the back of it, say- 
ing that he had orders to do so, and that the regulations of 
the company required that all such agreements should be 
signed. Plaintiff told him he would not sign it. The con- 
ductor then demanded payment by the plaintiff of his fare, 
which he declined to pay. The conductor then said he 
would have to put him off, and plaintiff replied, “very 
well.” When the cars got to Cass station, the conductor, 
with a brakeman, came to the plaintiff and told him he 
must get off the cars. Plaintiff, seeing that he was going 
to put him off, made no resistance, but went with him to 
the platform and got off. This was between eleven and 
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twelve o’clock at night. In view of the facts of this case, 
as disclosed in the record, there was not such an abuse of 
the discretion of the court below in granting the new trial, 
as will authorize this court to interfere and control it. 

Let the judgment of the court below be affirmed. 


ExizasetH H. Ozmunt, plaintiff in error, vs. Wittiam P. 
Dantzt, defendant in error. 

Where a certiorari involves no legal principle, but merely draws in 
question the sufficiency of the evidence to support the verdict ren- 
dered by a jury in the trial of a case of forcible detainer, the judg- 
ment of the superior court holding the evidence sufficient, and 
therefore dismissing the certiorari, will not be disturbed unless pal- 
pably erroneous. 


Certiorari. New Trial. Before Judge Rice. Jackson 
Superior Court. August Term, 1876. 


Report unnecessary. 

S. P. Taurmonp ; Pore Barrow, for plaintiff in error. 
Emory Sprrrr, for defendant. 

Bieckey, Judge. 


So long as any power is left to the cireuit judge to decide 
on the sufficiency of evidence, there can be no reversal 
where he has decided so correctly as he has in the present 
case. We agree with him precisely. 

Judgment affirmed. 
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EmanveEt Isaacs e¢ wa., plaintiffs in error, vs. James J. 
TINLEY, executor, defendant in error. 


. Objection to equity jurisdiction, on the ground of an adequate and 
complete remedy at law, must be made by demurrer at the first term; 
it comes entirely too late after verdict and decree. 

. ‘* Civil cases founded on contract,” in the third paragraph of the third 
section of the fifth article of the constitution of the state, in respect 
to the court rendering judgment without a jury, where an issuable 
defense is not filed on oath, mean cases tried at law, and not in 
equity. 

. A conveyance to secure a debt, made under the act of 1871, passes 
title, and defeats all right to homestead in the land covered by such 
a deed. 

. Equity will be slow to interfere with a former decree between the 
same parties, when all were served with its subpoena and had their 
day in court. 


Equity. Demurrer. Constitutional Law. Pleadings. 
Judgments. Before Judge Hux. Bibb Superior Court. 


October Term, 1876. 
Reported in the opinion. 


Lyon & Nisper; Bacon & Ruruerrorp; G. W. Gusti, 
for plaintiffs in error. 


Lanter & Anperson, Hitt & Harris, for defendant. 
Jackson, Judge. 


This was an application foran injunction ; the injunction 
was refused, and the complainant, being dissatisfied, brings 
the case before us. 

Isaacs borrowed three thousand dollars from James Tin- 
ley, deceased, and, tosecurethe payment thereof, Tinley took 
a deed from Isaacs to.a boarding-house in Macon, Isaacs’ wife 
assenting, under the act of 1871—Code, §1969. James 
Tinley died, and his executor went into equity and procured 
a decree against Isaacs and wife, to have the property sold 
and the debt paid, and the balance of the money turned over 
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to Isaacs, alleging in the bill that the property was worth 
much more than $3,000, and hence he had not brought 
ejectment. Neither Isaacs nor his wife answered or pleaded 
to the bill, but they were served regularly, and the jury 
found a verdict, and the decree was made thereon. Execu- 
tion was issued upon this decree, and levied upon the house 
and lot. Thereupon Isaacs and wife brought this bill, and 
prayed to enjoin the execution. 

This bill alleges the foregoing facts, and says that the 
court of equity had no jurisdiction to decree the sale of this 
property—that the deed was a mortgage, in fact, and that it 
should have been foreclosed at law, and that there was no 
issuable fact pleaded on oath, and, therefore, the verdict was 
illegal, and that this illegal proceeding deprives complainants 
of their right of homestead, and defeats other and superior 
liens of other creditors of Isaacs. It prays for a new trial, 
and an injunction until the trial, which the chancellor re- 
fused. This refusal is the error assigned. 

1. The first question is, did the court of equity have 
jurisdiction to decree on the bill to sell the property? The 
only ground of demurrer to the bill would have been, that 
the common-law remedy was complete, conceding that the 
deed was a mortgage ; but this court has ruled that defend- 
ants must demur on this ground at the first term ; that it is 
too late to move to dismiss on the trial even, and especially 
too late after decree. And there is sound sense in the ruling, 
because the defendant ought not to be permitted to delay 
forcing the complainant on the right side of the court—the 
side that had clear jurisdiction—longer than at the term 
when he should file his demurrer, and this is the first term 
—Code, §4191 ; 27 Ga., 233, 352. 

Even if the paper had been a mortgage merely, and 
had not operated to pass the title into Tinley, we should 
hold that the defendants in the first bill, the complain- 
ants here, were too late. But the statute, Code, $1969, 
declares that such a deed as this, though made to secure the 
debt, should pass the title and put it in the vendee. We 





ATLANTA, JANUARY TERM, 1877. 459 


Isaace ef ux. vs. Tinley, executor. 


are at a loss to see why the legislature cannot make certain 
kinds of mortgages pass title, if they see fit. They have 
made this conveyance pass the title certainly, until this 
money is paid, and whether we call it deed or mortgage, or 
aught else, it did pass the title; and as it would have been 
unconscientious for Tinley to sue in ejectment and recover 
the whole land, which was worth three times the debt, and 
as, in all likelihood, Isaacs would have forced him into 
equity, or filed an equitable plea, if he had so sued, so as to 
have got the very decree which was made in the case, we 
are inclined to think that equity did have jurisdiction, as 
well as law, and, equity here acquiring the jurisdiction first, 
that if the parties had demurred at the proper time, the 
demurrer would have been, and should have been, overruled. 
However, the complainants are too late now, and that is 
enough for this case. 

2. But it is said that there was no sworn answer, or other 
sworn plea, in this case, and that therefore the jury trial 
was illegal, and the decree thereon void. This is predica- 
ted upon the constitution, Code, $5091, which enacts that 
“the court shall render judgment without the verdict of a 
jury in all civil cases, founded on contract, where an issua- 
ble defense is not filed on oath.” We think that this clause 
refers to common law, and not to equity trials. The words 
“civil cases” have been so construed, 3 Kelly, 575, and the 
word “judgment” has reference to proceedings at law, and 
not in equity; and the rule of court is only a common law 
rule—Code, page 949. 

3. We have ruled distinctly that the title passed by such 
a conveyance as this is, and that the homestead not having 
been laid off or granted before the deed, was defeated, so 
far as the debt secured was involved. 55 Ga., 691. 

4. On the whole, we see no equity in this bill, and affirm 
the judgment refusing the injunction—especially as these 
parties had had their day in court. 2 Kelly, 325, et seq. 

Judgment affirmed. 
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GrorcE T. Jackson & Company, plaintiffs in error, vs. Joun 
A. Green & Company, defendants in error. 


An exception to the allowance or refusal of an amendment to a declara- 
tion, cannot be brought to the supreme court until the final termina- 
tion of the cause. 


Practice in the Supreme Court. January Term, 1877. 
Reported in the decision. 


Frank H. Mitter; Barnes & Cummaine, for plaintiffs in 
error. 


Wa. H. Hutt, for defendants. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendants 
on a contract as set forth in their declaration. The defend- 
ants demurred thereto, and, pending the argument on the 
demurrer, the plaintiffs amended their declaration. The 
defendants then demurred to the declaration as amended, 
and to each of the amendments. The court disallowed two 
of the amendments offered, and ordered the same to be 
stricken, and that the third amendment be allowed and the 
case retained in court; to which decision of the court, dis- 
allowing the two amendments and ordering the same to be 
stricken, the plaintiffs excepted. The defendants joined in 
the plaintiffs’ bill of exceptions, and alleged that the court 
erred in overruling the defendants’ objections to the third 
of plaintiffs’ amendments, and in allowing the same, and 
also, in overruling defendants’ motion to dismiss the plain- 
tiffs’ action. 

This case was prematurely brought to this court, according 
to the provisions of the 4250th section of the Code. The 
case is still pending in the court below. The exceptions to 
the allowing or disallowing of the amendments to the plain- 
tiffs’ declaration, could have been entered on the record, and 
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error assigned thereon, if the case should hereafter be 
brought to this court by writ of error at its final termination 
in the court below. Although there was no motion made 
here to dismiss the case, still, we are unwilling to establish 
the precedent of hearing cases brought here in violation of 
the express provisions of the statute, the more especially as 
there are quite as many cases brought to this court after the 
final termination thereof in the courts below, as can be con- 
veniently heard and disposed of within the time allowed by 
law for that purpose. 
Let the writ of error be dismissed. 


Tue Centra Ratroap anp Banxrine Company, plaintiff in 
error, vs. THEopoRE J. Perry, defendant in error. 


(Jackson, Judge, having been of counsel, did not preside in this case.) 


1. Certificate to bill of exceptions need not be literally as in the Code; 
if the same in substance, it is sufficient. 

. One who has a railroad ticket and is present to take the train at the 
ordinary point of departure, is a passenger, though he has not en- 
tered the cars. In duties toward him, directly involving his safety, 
the company is bound to extraordinary diligence, and in those touch- 
ing his convenience or accommodation, to ordinary diligence. 

‘ The rule of extraordinary diligence applies to the receiving, keeping, 
carrying, and discharging of passengers. It does not apply to pre- 
cautions adopted to prevent them from being left, if they are un- 
necessarily late in taking their places after full and fair opportunity 
for doing so safely has been afforded. 

. In giving signals to tardy passengers who have needlessly neglected 
to board the train, the purpose is to prevent them from being left in 
consequence of their own want of promptitude. Ordinary dili- 
gence as to such signals, according to what is usual on like occa- 
sions, in like circumstances, is required on both sides—on the side 
of the company in giving them, and on the side of passengers in 
looking, listening, or observing. What kind of signals will come 
up to such ordinary diligence, by what means to be made, and with 
what degree of loudness or distinctness, are questions for the jury 
and not for the court. ‘ 
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5. Ordinarily, the place to board a train, and the sole place, is that 
provided by the company for the purpose. Whether, under the 
circumstances, pursuit with the intention of boarding a moving 
train, could properly be undertaken at all, or could properly be con- 
tinued until the injury was received, should be left for determina- 
tion by the jury, in the light of all the evidence. 

6. A depot and track used in common by two chartered railroad com- 
panies (in the city where their lines connect), though belonging to 
one of them exclusively, may be considered as belonging to each 
relatively to its own operations and business. Each must protect its 
own passengers from the other’s negligence, so long as passengers 
are in their proper places, but not when they are out of place. ' 


Practice in the Supreme Court. Certificate. Railroads. 
Diligence. Before Judge Hit. Bibb Superior Court. 
April Term, 1876. 


Perry brought case against the Central Railroad and 
Banking Company for damages sustained by him, on the 
track of said company, through the negligence of its agents 


and employees. 

The facts were, in brief, as follows: 

On the 13th of October, 1874, plaintiff bought a ticket 
from defendant, at the city of Macon, by which it con- 
tracted to convey him to Savannah. He proposed going 
on the night freight accommodation train. This train 
was composed of about fourteen freight cars, a baggage 
car, with two or more passenger coaches in the rear. 
It was some two hundred yards in length from the en- 
gine to the rear end. The passenger coaches stood under 
the car-shed, with the rear end of the last coach near the 
ticket office. Before the train started, and after purchase 
of his ticket, plaintiff engaged in conversation with a friend 
on the floor of the car-shed, near the ticket office. The 
train, at its proper time, started out, without his observing 
either its motion or the signals given for departure. He 
started in pursuit of the train, running a portion of the way 
on the track. When he reached the lower end of the car- 
shed, and while in the gateway leading out of the same, he 
collided with the engine of the Macon and Augusta Rail- 
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road Company, coming into the car-shed over the track of 
the defendant. This engine, with the train thereto attached, 
had come on to this track at a switch outside of, and about 
twelve feet from, the car-shed. It waited at a point some 
fifty yards from the switch, as was its custom, until defen- 
dant’s train pulled out and passed the switch; it then started 
into the car-shed to take its place, on the track of defendant, 
preparatory to its departure. It was in the execution of 
this movement that the collision occurred, in consequence 
of which plaintiff lost his leg, and for which injury this 
suit was brought. Plaintiff, in the excitement of the chase, 
blinded by passing from a lighted car-shed into darkness, 
rushed upon the pilot of the incoming engine without ob- 
serving it until too late. This engine was moving at the 
rate of about three miles per hour. 

The jury found for the plaintiff $5,000.00. The defen- 
dant moved for a new trial upon the following, among 
other grounds: 

Ist. Because the court erred in charging the jury “that 
when a passenger has bought his ticket, then the railroad 
selling the ticket enters immediately into a contract with 
the passenger ; that is, the relation of passenger immediately 
commences. If Perry, the plaintiff, bought a ticket, until 
the time of starting, he was a passenger, and it was its 
duty—that of the railroad company—to see that he was 
protected in his right as a passenger, as to giving signals 
and such other matters as I have stated, as much before 
starting of the train, as it was after starting.” 

2d. In charging as follows: “that it was the right of 
Perry to have the proper signals given by the railroad com- 
pany before starting the train, so that they would be known 
to passengers going on the train; that is, such signals as 
passengers would take warning by and get on board of the 
train; that is, to such passengers who intended going on 
that train, but who had not got on the train.” 

3d. In charging that “the object of these signals was two- 
fold. One to warn passengers to get on the train, the other 
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to warn persons standing around to get out of the way, and 
it is as much the one as the other.” 

4th. In charging the jury, “if he, plaintiff, was a pas- 
senger waiting for these signals before the time of starting 
had arrived, he had a right to wait, and it was the company’s 
duty to give them [the signals] to advise passengers that the 
hour for starting had arrived, and such who should fail to 
get on the train, in the absence of such signals being given, 
had a right to run after the train if there was a reasonable 
certainty of overtaking it. Now, these are such signals as 
extraordinary diligence requires it, the railroad company, 
to make; that is, such signals as would put the passenger 
on notice to take care of himself and get on the train.” 

5th. In charging the jury, “that ordinarily it is necessary 
for the whistle to blow or the engine bell to ring, and the 
conductor to say ‘all aboard,’ or something like that, but 
not to start in so short a time as not to allow passengers time 
to get on board. I say these two modes adopted and carried 
out in good faith, constitute sufficient diligence on the part 
of the officers of the road, but they must be sufficiently loud 
that the strange passengers could hear them, and know it was 
given from the engine of the train that was to carry them; 
these things must be done so they can hear the signals. It 
is not sufficient to blow the whistle or ring the bell, but it 
must blow loud enough to let the strange passengers hear 
them, and know that it was the engine to carry that train. 
That must be done in such a manner that he (the passenger) 
may know that it is his signal. They, the passengers, may 
or may not regard the signal, but it is proper for them to 
be given, in order that. they, the passengers, may do so. 
Now, I will leave it for you to find whether these signals 
were complied with on the part of the company, in the way 
I have pointed out.” 

6th. Because the court erred in charging the jury that, 
“in order to understand this, you will have to examine the 
situation of the train. The plaintiff says that the train was 
composed of several cars, extending out beyond the depot. 
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He claims further, that it passed the switch to the left, 
some forty feet beyond the ice-house, making some seventy 
yards from the depot, and from there to where the plaintiff 
was standing would make an additional distance the length 
of the depot. He claims further, that this was night, with 
the headlight towards the river, and no person could see it 
with this train in the middle of the track, and that a man 
in the depot, from hearing the bell, could not tell whether 
it was a signal from the engine that was to carry this train 
of the company. Now, I say it (the railroad company) was 
bound to give these signals, so that the passengers could 
know that it (the train) was ready to go, and although given, 
if not given in such a way as to put the passenger on notice, 
the defendant was negligent.” 

7th. In charging as follows: “I charge you further, gen- 
tlemen, if these signals were not given; or, if given, were 
not given so he, the plaintiff, could hear them, or if he did 
hear them and could not know they were the signals of that 
train, then he had a right to follow the train (if there was 
any reasonable certainty of overtaking and getting on board) 
at the risk of the defendant. Understand me, gentlemen, 
in getting on board it would be at the risk of defendant, 
but if it gave the signals in the proper manner, then he 
followed at his own risk.” 

8th. In charging as follows: “if they, the employees of 
the company, failed to give the signals and the plaintiff was 
left, it was negligence on the part of the road, and he had 
a right to try and overtake it, the train, if he could reason- 
ably do so, at its risk—that is, of the company—and if he 
gets hurt, it is at the risk of defendant. If, after giving the 
signals in such way as I have stated, by the train, the plaint- 
iff had the right to get there at his own risk.” 

9th. In charging: “if a man comes to a train and finds 
it gone, it having started on schedule time, it is his fault; 
and if he attempt to follow and get on board, it is at his 
risk.” 

10th. In charging: “if you find the signals for starting 
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were not properly given, and believe from the evidence that 
plaintiff saw the track clear, and seeing no obstruction on 
the track immediately behind the departing train, he had a 
right to suppose the track clear, on the principle that two bod- 
ies cannot occupy the same space at the same time, and if the 
other train did get in and obstruct, by reason of another 
track at the switch, I say the passenger had no right to 
know—that is, he is not charged with knowing that the train 
was coming this way, thus obstructing the track coming in, 
and a passenger comes in contact with it without any knowl- 
edge of its being there, it is the fault of the Central Rail- 
road, and the Central Railroad is responsible for that train.” 

11th. In charging as follows: “the Central Railroad has 
no right to have other trains on its track so soon after leav- 
ing as that passengers cannot overtake its train within a rea- 
sonable distance, and get on in safety when left by its omis- 
sion to give signals.” 

12th. Because, after reading to the jury sections 3034 
and 2972 of the Code, and charging as follows: “if you 
shall believe that the plaintiff, by ordinary care and dili- 
gence, could have avoided the accident to himself caused 
by neglect of defendant, he has no right to recover,” the 
court erred in qualifying that principle as applicable to the 
facts of the case, by adding immediately thereafter, “I 
have told you that it was not in neglect of ordinary care 
and diligence for. Perry to wait for the signal before getting 
on the train. I charge you, secondly, that it was not the 
want of ordinary care, if the proper signals were not given 
as I have charged, if he, in such case, followed down the 
track, if he had a reasonable certainty of overtaking the 
train; but if you find that there was some fault on his part, 
and carelessness in running down the track, then you may 
divide the damages as you see proper.” : 

The motion was overruled, and the defendant excepted. 

When this case was called, counsel for defendant moved 
to dismiss the writ of error because the certificate of the 
judge to the bill of exceptions was not in the precise form 
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prescribed by the statute. It stated that the bill of excep- 
tions “is true, and contains everything necessary to a clear 
understanding of the errors complained of,” instead of that 
the bill of exceptions “is true, and contains all the evi- 
dence material to a clear understanding of the errors com- 
plained of.” 

The motion was overruled, as will appear from the opin- 
ion. 


R. F. Lyon, for plaintiff in error. 
J. & J. C. Ruruerrorp, for defendant. 
BiEckLey, Judge. 


1. The judge’s certificate to the bill of exceptions is suffi- 
cient when it is the same, in substance, as that laid down in 
the Code. It need not be in the same words. Thus, if 
instead of declaring that the bill of exceptions “is true, and 
contains all the evidence material to a clear understanding 
of the errors complained of,” it declares that the bill of ex- 
ceptions “is true, and contains everything necessary to a 
clear understanding of the errors complained of,” it will be 
free from any valid objection. The motion to dismiss the 
writ of error is, therefore, denied—Code, §6. 

2. When a person has purchased his ticket and arrived at 
the point of departure, though he has not entered the cars, 
he is a passenger, and while waiting for the train to set out, 
he is, as to all duties of the company towards him directly 
involving his safety, entitled to extraordinary diligence, 
and as to all duties involving merely his convenience or 
accommodation, to ordinary diligence. 

3. If the carrier has used all proper diligence in providing 
a suitable place for passengers to enter the cars, and has 
given full and fair opportunity to enter the cars at that 
place, a passenger who has declined to enter until the last 
moment, is entitled only to usual and ordinary diligence in 
keeping him from being left. The rule of extraordinary 
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diligence applies only to the receiving, keeping, carrying 
and discharging of passengers. It does not apply to the 
precautions to be taken against leaving them if they are 
unnecessarily late in taking their places, after full and fair 
opportunity has been afforded them todoso. Such precau- 
tions are for the convenience or accommodation of passen- 
gers, rather than for their safety—Code, section 2067. 

4. Relatively to passengers who have needlessly lingered 
about the depot and neglected to board the train, the ob- 
ject of giving signals is to keep them from being left. The 
company, in giving signals to them for that purpose, is bound 
only to usual and ordinary diligence; and such passengers 
are themselves bound to exercise ordinary care and attention 
in looking or listening for and observing the signals. Pas- 
sengers who trust to signals to avoid being left, have a right 
to do so, but they are to be-understood as trusting to such 
as are made in like circumstances, and on like occasions, in 
the exercise of ordinary diligence. What are such signals, 
and by what means they should be made, and with what de- 
gree of distinctness, or loudness, are questions for the jury, 
under the evidence, and not for the court. 

5. It is for the jury to say whether the danger of pursuing 
and boarding a train, when in motion, was, under the cir- 
cumstances, so apparent as to make it the duty of the pas- 
senger not to undertake it, or to desist from the attempt 
before he was injured. Ordinarily, a railroad company has 
a right to expect that passengers will get on and off at the 
places provided for them, and there only. It cannot be 
stated as a proposition of law, that it is a duty to keep the 
track clear for pursuers, or that a passenger has a right to 
chase a flying train. As a general rule, on the contrary, 
no such duty or right exists; and, for the sake of the public, 
as well as of the company, it is better they should not exist. 

6. A railroad company which allows the trains of another 
chartered company to use its depot, and run over a short 
section of its track for approaching and leaving the depot, 
must protect its own passengers who are themselves not 
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out of place, against injury from the trains of such other 
company. But if a passenger, by reason of his own want of 
promptitude in boarding a train, be out of his proper place 
when so injured, the company, whose passenger he is, is not 
liable for any negligence which is exclusively the negligence 
of the othercompany. Both companies being chartered, the 
depot and track of either, when used in common at the point 
of connection, may be considered the depot and track of 
each, relatively to its own operations and business. The 
case is not like that in 49 Ga., 355. 
Judgment reversed. 


Anprew J. Lovetapy, plaintiff in error, vs. Joan Hocken- 
HULL, defendant in error. 


A certiorari not marked “filed in office,” nor ever in the office of the 
clerk of the superior court, nor ever in the possession of the clerk at 
all, is not an office paper so as to be established by copy, instanter, 
on motion, under section 3980 of the Code. Though sanctioned by 
the judge at chambers and handed to the plaintiff, it is his private 
property until it gets to the clerk, and, if mislaid or lost, it can only 
be established by copy, as any other private property belonging to 
him. 

Practice in the Superior Court. Lost Papers. Before 

Judge Knieut. Pickens Superior Court. September Term, 


1876. 
Reported in the opinion. 


Tuomas F. Greer; W..T. Day; W. H. Smtmons, for 
plaintiff in error. 


H. L. Parrerson, for defendant. 
Jackson, Judge. 


This was a motion to establish a lost certiorari as an office 
paper. The certiorari had never been filed in the office of 
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the clerk of the superior court of the said county of Pick- 
ens, or been in his possession, but had been sanctioned by 
the judge of the superior court, and was handed by plaintiff's 
attorney to one Faulkner with instructions to hand the same 
to the clerk of said court; and it further appears, that said 
Faulkner handed said certiorari to a small boy—son of Mr. 
Wm. Tate—with instructions to deliver the same to his 
father (Mr. Tate), to be by him handed to said clerk. It 
further appears that said boy lost the said certiorari. The 
motion to establish said copy as an office paper was resisted 
by counsel for plaintiff in error on the ground that it was 
not an office paper, it never having been filed in the clerk’s 
office, or placed in the custody or possession of the clerk. 

The court overruled the objection, and passed an order 
establishing the copy, in lieu of the lost original certiorars, 
as an office paper. The defendant excepted, and the single 
question is, was the certiorari, under these circumstances, an 
office paper ? 

If an office paper, it could have been established in this 
summary proceeding; if not, as a private paper, it could 
not—Code, §§3980, 4052. 

This paper never reached the office of the clerk; it was 
never marked “ filed in office” by him ; indeed, it was never 
in his personal possession, or in the office of the court at all. 
How, then, could it be an office paper? Moreover, it was 
the fault of the party complaining, himself, that it never 
reached the court or the clerk. If he entrusted it to those who 
took no reasonable care of it, it is his fault—vigilantibus 
non dormientibus, etc.,is applicable to all such confiding liti- 


gants. 
Judgment reversed. 
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Marearet C. FLewewwen ef al., plaintiffs in error, vs. Tuxo- 
pore 8. Fontaine e¢ al., defendants in error. 


As a general rule, a court of equity will not be active in carrying into 
effect an agreement, the object of which is to protect certain prop- 
erty from a judgment lien to which it was justly subject, but will 
leave the parties where it finds them. 


Equity. Debtor and Creditor. Before Judge Kmpoo. 
Quitman Superior Court. May Term, 1876. 


Reported in the decision. 


A. Hoop, for plaintiffs in error. 
Joun T. Crarxe, for defendants. 
Warner, Chief Justice, 


The complainants filed their bill against the defendants, 
with a prayer for relief and injunction, upon the allegations 
contained therein. On the trial of the case, the jury, under 
the charge of the court, found a verdict in favor of the de- 
fendants. A motion was made for a new trial on the various 
grounds of error alleged therein, which was overruled by the 
court, and the defendants excepted. 

The case as made by the complainants’ bill, and the evi- 
dence in the record, is, in substance, as follows: That in 
January, 1871, James T. Flewellen, the husband and father 
of complainants, obtained a homestead exemption in certain 
described lands, known as the Shorter place, in Quitman 
county, for the benefit of his wife and children; that prior 
to obtaining said homestead exemption, the said Flewellen 
had executed a mortgage upon said Shorter plantation, to- 
wit: on the 1st day of February, 1868, to secure the pay- 
ment of a promissory note of that date, due one day there- 
after, for the sum of $11,805.50, payable to the executors of 
John Fontaine, deceased ; that there was a judgment in favor 
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of Baldwin & Co. against said Flewellen, for the sum of 
$14,233.93 principal, and $1,788.80 for interest up to the 3d 
of May, 1867, the date of that judgment, which constituted 
a prior lien on the Shorter plantation than the mortgage to 
the executors of Fontaine ; that on the first Tuesday in April, 
1874, all of the Shorter plantation was sold by the sheriff, 
except the homestead exemption, and the proceeds thereof 
applied to the payment of said judgment lien, leaving a 
balance due thereon of upwards of $8,000.00, which land 
was purchased at said sheriffs sale by T. 8S. Fontaine, who 
has the sheriff’s deed therefor. It also appears in the record 
that, on the 3d of November, 1871, Flewellen and T. 8. Fon- 
taine, one of the executors, entered into an agreement in 
writing by which it was stipulated that Flewellen, for him- 
self and wife, should convey to T. 8. Fontaine the entire 
interest of the homestead in said Shorter plantation for the 
consideration of $3,000.00, to be paid by the said T. 8. Fon- 
taine, and that the said T. S. Fontaine should proceed to 
foreclose said mortgage on all the land covered by it, sell 
and bid off the same at the mortgage sale ; and the said Fon- 
taine further agreed then to sell and convey all of said land 
so purchased to said Flewellen as trustee for his wife, pro- 
vided he, the said Flewellen, should pay to him, the said 
Fontaine, $10,000.00 punctually on the 1st of December, 
1873; but if the said $10,000.00 should not be. paid on the 
said 1st day of December, 1873, or tendered in payment by said 
Flewellen, then that the said Fontaine might keep the pos- 
session of said lands, and be at liberty to sell the same to any 
other person. It appears from the evidence of Flewellen, 
that after this written agreement was made, Fontaine and 
himself entered into a parol agreement that if he should, at 
any time, sell said Shorter plantation before December, 1873, 
for any sum over and above $10,000.00, the said Fontaine 
agreed to pay him the excess as trustee for his wife, and 
that he did sell the same, as the agent of Fontaine, to Green 
& Malthrop for $15,000.00, and the complainant in her bill 
claims that excess as cestui que trust under her homestead 





ATLANTA, JANUARY TERM, 1877. 473 


Flewellen ez al., vs. Fontaine ¢ al. 


claim in the land. The consideration mentioned in the deed 
conveying the homestead to Fontaine is $3,000.00, with a 
covenant of warranty‘ as to title. The complainant alleges 
in her bill that this $3,000.00 for the homestead was never 
paid by Fontaine. Upon this material point in the case, 
the evidence is conflicting. The three notes for $1,000.00 
each, attached to the defendants’ answer, signed by Fontaine, 
payable to the order of Flewellen, and which were shown 
to have been indorsed and negotiated by him, were proved 
to have been given for the homestead, and paid by Fontaine 
when due. Flewellen does not deny in his testimony that 
he got the $3,000.00 from Fontaine, but says it was advanced 
to him to obtain supplies to run the Shorter plantation, and 
that he expended nearly all of it in taking up liens for ad- 
vances made in the year 1871, to enable him to open a new 
account with the merchants for 1872, and that none of it 
went to his wife and children in payment for the homestead 
land. It also appears from the evidence in the record that 
the reason the land was not sold under the mortgage, as 
agreed to be done, was because Flewellen filed a bill in his 
own name enjoining said sale, and when that bill was dis- 
missed, he procured the present bill to be filed by the com- 
plainants enjoining the sale, so that Fontaine, the defendant, 
has never had the opportunity to sell said lands under the 
agreement. 

It is quite apparent, we think, on the face of this transac- 
tion, as disclosed in the record, that the main object and 
purpose of the parties in making the alleged agreements set 
forth, was to secure Fontaine’s mortgage lien on the Shorter 
plantation, as well as to protect the homestead exemption 
thereon from the prior lien of the judgment creditors of 
Flewellen under the Baldwin & Co. judgment, which had 
been obtained against him, and then to secure the entire 
property to the complainant in trust, as against the existing 
judgment creditors of her husband. In such cases, as a gen- 
eral rule, courts of equity will not be active in granting re- 
lief to either party, but will leave them where it finds them, 
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as the jury did in this case. There being no substantial er- 
ror in the charge of the court in view of the facts disclosed 
in the record, and the presiding judge before whom the case 
was tried being satisfied with the verdict, we will not inter- 
fere with the exercise of his discretion in overruling the 


motion for a new trial. 
Let the judgment of the court below be affirmed. 


Ture East Rome Town Company ef al., plaintiffs in error, 
vs. Gustavus W. Naats e¢ al., defendants in error. 


. The owners of a bridge, and of a franchise to use it as a public toll- 
bridge, having caused themselves to be incorporated as a land com- 
pany to deal in real estate, and having brought the bridge in asa 
part of the capital stock, the corporation accepting the same, and 
using it, under the franchise, as a toll-bridge, a majority in number 
of such original corporators may, while not owning stock enough in 
the corporation to control the corporate conduct, but owning a 
minority of the shares, maintain a bill to enjoin the corporation from 
opening the bridge to the public as a free-bridge and ceasing to de- 
mand toll; the complainants making, by their bill, a case of injury 
to the revenues of the corporation and to the market value of the 
stock, and of consequent loss to themselves, as incident to separating 
the use of the bridge from the use of the franchise to take toll. 

. When the stockholders in a corporation are not numerous, and the 
minority complain by bill of the votes and motives of the majority, 
and of the corporate conduct consequent thereon, it is not improper 
that all the stockholders, as well as the corporation, be made 
parties. 

8. When a demurrer for improper parties groups three of the defend- 
ants as within the same objection, and two of them are clearly 
proper, the third being doubtful, the demurrer should be overruled. 


Equity. Parties. Corporations. Roads and Bridges. 
Before Judge UnpErwoop. Floyd Superior Court. July 


Adjourned Term, 1876. 


Nagle et aJ. filed their bill against the East Rome Town 
Company ¢¢ al., making, substantially, the following case : 
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On December 19th, 1872, complainants, Nagle, Smith, 
trustee, Adams, and defendant, Cothran, petitioned the 
superior court that they be incorporated under the name of 
“The East Rome Town Company,” for the purpose of buying 
and selling real estate, and laying off and dividing the same 
into lots, streets, alleys, parks, etc., and for the purpose of 
building upon, improving, renting and leasing the same. 
The landed estate of said company then consisted of “ that 
property adjacent to the city of Rome, known as the Long 
Farm,” and a small strip of lot number 284 adjacent thereto ; 
also, certain bridge property and privileges connecting the 
real estate with the city of Rome. At the January term, 
1873, the proper order was granted incorporating peti- 
tioners, and they immediately commenced business under 
the charter. 

These corporators had previously (to-wit : on December 
3d, 1872) applied to the commissioners of roads and revenues 
of Floyd county, to have the bridge above referred to es- 
tablished and declared to be a public bridge, and prayed that 
the rates of toll and the amount of the bond required by 
law be fixed. The prayer of the petitioners was granted, and 
the order as to bond etc., complied with. 

At the time the charter was granted, Nagle owned, and 
now owns, sixty-two shares of stock in said company ; 
David Adams then owned one hundred and sixteen shares, 
and now owns ninety-seven shares; Smith, trustee, then 
owned, and now owns shares; Cothran then owned 

shares, and afterwards acquired shares, so that he 
became the owner of two hundred and thirty-two shares ; 
complainant, Branham, afterwards became the owner of 
thirty-four shares. The company was stocked at $50,000.00, 
consisting of five hundred shares at $100.00 per share, 
though the real cost of the property, including the bridge, 
was only about $————. Cothran has transferred his stock, 
either as collateral security, or in some other way, to the 
defendant, Brower. In June, 1876, Brower and Fouche 

31 
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requested Adams to call a meeting of the stockholders of 
the East Rome Town Company. The call was made, and 
the meeting held on the 22d of that month. There were 
present at that meeting, Brower, representing his own stock 
and that of Fouche, Adams and Nagle. Thus representing 
a majority of the stock, Brower passed a resolution to de- 
clare said bridge free to the public after July Ist, 1876, 
during the pleasure of the company, by which was meant 
during the pleasure of Brower and Fouche, they having. 
conceived the idea that those representing a majority of said 
stock had the right to give said bridge to the public, regard- 
less of the interest of complainants in the same. Complain- 
ants insist that the bridge is a part of the property of the 
company, may be sold at a reasonable price, but cannot be 
given away without their consent. 

The bill then proceeds to give, at length, the motives of 
Brower and Fouche, to charge confederation between them, 
and to ask discovery, all of which is immaterial here. 

The prayer was that Brower and Fouche be restrained 
from opening said bridge to the public as free, that the 
complainants have general relief, and that the writ of sub- 
peena issue to Brower, Fouche and Cothran. 

Complainants, by an amendment, made the East Rome 
Town Co., as a corporation and as a bridge company, a party 
defendant, and charged substantially as follows: 

All the stockholders of said company are parties to the 
bill, and there are no others except those named, unless the 
stock claimed by said Brower belongs to some other person. 
There is no board of directors and none authorized by the 
charter or by-laws. The East Rome property, including 
the bridge, cost about $26,000.00. The bridge, including 
the toll-house, cost. $8,000.00 or $9,000.00. In the year 
1875 the bridge produced a net income of about $1,000.00 ; 
such income is still steadily increasing. The company has 
expended $200.00 in improving the roads ete., to cause 
greater travel over the bridge. 

The defendants demurred upon the following grounds : 
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1. Because there is no equity in the bill. 

2. Because the complainants do not present such a case 
as entitles them to discovery. 

3. Because the defendants, Brower, Cothran and Fouche, 
as individuals, are not proper parties to the bill. 

The demurrer was overruled, and the defendants ex- 
cepted. 


Dasney & Foucur; E. N. Broytzs, for plaintiffs in error. 
C. RowetLt; Wricut & Fearuerston, for defendants. 


Burckiey, Judge. 


1. Where the owners of a bridge, and of a franchise to 
use it as a public toll-bridge, owned, also, certain lands in 
the neighborhood, and had themselves incorporated under 


the name of the East Rome Town Company, “for the pur- 
pose of buying and selling real estate, and laying off and 
dividing the same into lots, streets, alleys, parks ete., and 
for the purpose of building upon, improving, renting and 
leasing the same,” the bridge went into the business, prima 
facie, as a toll-bridge, and not as a free-bridge. Those 
holding a majority of the stock in the corporation have no 
right, contrary to the will of a majority in number of the 
original corporators, to whom the -bridge franchise was 
granted, to throw open the bridge to the public, make it a 
free-bridge, and thus diminish the revenues of the corpora- 
tion, impair the value of the stock remaining in the hands 
of the complaining corporators, and make barren the bridge 
franchise for the time being. If the bridge franchise vested 
in the corporation by reason of the individuals to whom it 
was granted being afterwards incorporated, it is the duty of 
the corporation to use it in connection with the bridge, 
while it can be used profitably. If, on the contrary, the 
legal title to the franchise remained in the persons to whom 
it was granted, and only the legal title to the bridge is in 
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the corporation, even then the use of the two together 
would be necessary to carry out some of the purposes which 
seem to have been contemplated when the corporation was 
created. The corporation having, in fact, exercised the 
franchise, that is evidence that the franchise was intended to 
be preserved. Wherever the legal title to it may be, the 
equity of the case is, that the bridge and the franchise, for 
practical working, shall remain together. The corporation 
should either continue to use the franchise, or surrender the 
bridge to the complainants, so that they may use it; there 
being as little to indicate that, in making the bridge corporate 
property, there was an intention to destroy the franchise as 
that there was an intention to destroy the bridge. 

2. 3. The bill is not demurrable because of the joinder of 
three individuals with the corporation as defendants, one of 
these being one of the original grantees of the bridge fran- 
chise, and one of the original corporators, and the other two 
being stockholders in the corporation who control a major- 
ity of the whole stock, and who are co-operating in wielding 
the power of the corporation. Where the stockholders in 
a corporation are not numerous, and the minority (in voting 
power) complain, by bill, of the votes and motives of the 
majority, and of the corporate conduct consequent thereon, 
it is not improper that all the stockholders be made parties. 
The original grantee and corporator above referred to, not 
now appearing on the books as a stockholder, but allowing 
his shares (if, in fact, he still owns any) to stand in the name 
of, and to be controlled by, one of the other defendants, the 
propriety of his being a party to the bill is doubtful. But 
as the other defendants are all proper parties, and the de- 
murrer does not separate him from the other two individual 
defendants, but objects to all three alike, the demurrer for 
misjoinder of parties was properly overruled. 

Judgment affirmed. 
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Jorn W. Perry, administrator de bonis non, plaintiff in 
error, vs. Joun B. Mutuiean, defendant in error. 


. The sufficiency of the bond in attachment cases, in respect to the 
solvency of the surety, is matter primarily for the consideration of 
the officer issuing the same, and not for the superior court on the 
trial of the cause, especially where the defendant has received no- 
tice of the suit, and has pleaded to the merits. 

. After a party has taken and enjoyed large benefits from an award, 

it is too late for him to object thereto, on the ground that his agent 
had no written or other legal authority to bind him by the submis- 
sion. 
The declaration in attachment may be amended by striking out 
“Georgia, Decatur county,” and inserting ‘‘ Georgia, Early county,” 
the true venue of the cause being Early county, and the trial pending 
therein. 

. If part of the answer to an interrogatory be read by the party who 
sued out the interrogatories, he should read at least all of that an- 
swer; but if the other side afterwards read all the answers, and the 
right to conclude the argument does not turn on his being forced to 
do so, no harm will have been done, and a new trial will not be 
granted on an error which proved to be harmless. 

. One party to the record is not a competent witness to prove transac- 
tions touching the issue in the case, between himself and the other 
party who is dead. If such party be offered as a witness by the 
other side, and be examined only in respect to matters which did 
not transpire between the witness and the deceased, while the cross- 
examination should be full in respect to the matters so inquired 
about on the direct examination, it should not operate as a license 
to the party examined to testify to transactions which took place 
between him and deceased, such as delivery of property, and pay- 
ment of money, to deceased in compliance with an award, the deliv- 
ery and payment being vital issues in the case, 

. If the agent of the dead party has been examined as a witness in 
the case by interrogatories, the other party may testify in respect to 
transactions between himself and such agent, though the agent be 
dead at the time of the trial. 

. A new trial should not be granted on newly discovered evidence 
which is not admissible and could not affect the merits of the case. 

. The charge to the effect that the whole issue in the case was confined 
to compliance or non-compliance with the award, and that neither 
party could go behind it, under the facts of this case, was right. 

. The court, in a civil case, may receive the verdict in the absence of 
the defendant and his counsel, especially if they were called into 
court before the verdict was received, and did not respond. 
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Attachment. Estoppel. Amendment. Evidence. New 
Trial. Arbitrament and Award. Witness. Interrogatories. 
Practice in the Superior Court. Before Hursertr Frevper, 
Esg., Judge pro hac vice. Early Superior Court. April 
Term, 1876. 


Reported in the opinion. 
E. C. Bower, by Z. D. Harrison, for plaintiff in error. 
A. Hoop; J. C. Ruruerrorp, for defendant. 


Jackson, Judge. 


B. W. Keaton, about the close of the war, thinking he 
had to leave the state on account of apprehension of dan- 
ger from the federal power, sold his plantation and stock 
thereon, to Mulligan, for $12,000 in gold. Shortly there- 
after, he became dissatisfied with the trade, and through B. 


QO. Keaton, his father and agent, the matters in dispute be- 
tween himself and Mulligan were referred to arbitrators. 
They made an award whereby B. W. Keaton was to return 
to the plantation and retain what of personalty was on it, 
and Mulligan was to account for what he had sold off the 
place—he having had a large sale of mules, etc., etc., during 
his occupation of the place, and Keaton to pay him $1,800.00. 
After the award, it appears that B. W. Keaton re-possessed 
himself of the plantation and the property thereon, but 
refused to pay the $1,800.00 which was awarded to Mulli- 
gan, on the ground that the personalty was never restored to 
him, or that sold accounted for by Mulligan. Whereupon 
Mulligan sued for the money, attaching B. W. Keaton’s 
plantation, and filing a declaration in attachment. On the 
hearing the jury found for the plaintiff $1,800.00, and B. 
W. Keaton having died pendente lite, his administrator, 
Perry, moved for a new trial on various grounds, the motion 
was overruled, and the defendant excepted. 

1. The first error assigned is, that affidavit having been 
made that the surety on the attachment bond was weak, the 
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court below refused to strengthen it. We think that this is 
matter for the officer who issued the attachment under our 
Code, section 3271, and we have so ruled in 55 Ga., 454. 
Besides, the party had appeared and was fighting the case 
on the merits, and had been for years. Certainly this was 
no ground at all for a new trial of the case on its merits. 

2. The next error assigned is, that B. O. Keaton had no 
written or other legal authority to bind B. W. Keaton by 
the submission, and hence the award was illegal. As B. 
W. Keaton had received property and enjoyed benefits under 
this award, we think that it did not lie in his mouth to ob- 
ject to the submission on any ground in respect to want of 
authority in his agent to submit the case. He ratified the 
submission by reaping fruits from the award. 

8. Again, it is objected that the court allowed the plain- 
tiff, in reading interrogatories and their answers, to read 
only a part of one answer to one question. We think that 
this was wrong, but as the defendant afterwards read it all, 
and as he did not thereby lose the conclusion of the argu- 
ment, having himself introduced much evidence, it turned 
out to be a harmless error, and affords no legal reason for a 
new trial. 

4. The court also allowed the declaration in attachment 
to be amended by striking out of the venue thereof, “ Geor- 
gia, Decatur county,” and inserting in lieu thereof, “Geor- 
gia, Early county,” the county intended to be originally 
inserted, and where the attachment was pending, and to 
which it had been regularly returned. We think that the 
court did right. 

5. The defendant introduced the plaintiff as a witness, 
and examined him about a certain advertisement of the 
property he had sold while in possession of the place, but 
in the direct examination never alluded to any transaction, 
or occurrence, or conversation about the business between 
the intestate and the plaintiff. On the cross-examination, 
the plaintiff was allowed to testify, over defendant’s objec- 
tion, about various transactions between the deceased and 
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himself, and swore that he delivered much property, indeed, 
all that was unsold, to defendant’s intestate, and paid de- 
fendant’s intestate the money value of that sold by him. 
This went to the vitals of the case. The question in dis- 
pute was, had Mulligan returned the unsold personalty to 
Keaton, and paid him for the part sold? He was permitted 
to testify to this point, and thus to prove his whole case, 
when the other party to the transaction was dead and could 
not confront him. It is clear that he could not offer him- 
self as a witness to prove this; the question is, can he, when 
the other side put him up to prove by him matters outside 
of any conversation or dealing between the two parties, go 
himself, then, into that forbidden and illegal field into which 
’ he could not have entered otherwise? He had a right to 
explain fully—to the utmost extent—the whole business 
about which he was interrogated directly ; but we think that 
he could not prove the delivery of property to defendant, or 
the payment of money to him, no question on the direct ex- 
amination having been asked him on either point. Especially 
must this be so, when, as in this case, defendant offered not 
to introduce the advertisement about which plaintiff had 
testified, and to withdraw him altogether as a witness. We 
think that the court erred in giving this latitude to the cross- 
examination of the plaintiff by his own counsel, especially 
as the court did not allow defendant to withdraw him as a 
witness under the facts in the record. This ruling does not 
conflict with the principle heretofore decided in 18 Ga., 573, 
23 Ga., 154, 26 Ga., 537, and others, that a witness examined 
in chief on one point may be cross-examined on all. Those 
cases rule that he may be cross-examined on all legal points, 
to which it was legal to examine him, and which he was 
competent to prove. There was evidence tending to show 
that Mulligan had complied, on his part, with the award 
outside of his own testimony ;. but the evidence on the point 
was conflicting, and we cannot say what might have been 
the verdict, if this illegal testimony of the plaintiff, directly 
to the point in issue, had been excluded. This testimony 
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may have made the verdict, and we must grant a new trial 
on this ground. 

6. B. O. Keaton, the agent of B. W. Keaton, the intes- 
tate, also was dead at the trial, and Mulligan was examined 
as to payments made to him as agent; but inasmuch as his, 
B. O. Keaton’s, interrogatories were in court, and he had 
been fully examined in the case, we can see no objection to 
Mulligan being also heard about matters between them. B. 
O. Keaton had told, or could and ought to have told, all 
that he knew about the whole case, payments and all; why 
should not Mulligan be allowed to tell all that he knew in 
respect to transactions between the two ? 

7. 8. We think, too, that the charge of the judge was the 
law of the case. He told the jury not to go behind the 
award, but to inquire if it had been carried out by Mulligan ; 
if it had, then that they ought to make the other party carry 
it out; that if Mulligan had not made a clean delivery of 
the property, or payment of money, that they ought to de- 
duct the deficiency from his $1,800.00, and, in case the de- 
ficiency amounted to $1,800.00, then they ought to find for 
defendant. Nor do we see any error in the modulation of 
the judge’s voice, as he explained it. On the contrary, we 
think that the case was fairly and fully tried, and see but 
the one error in all this multiplicity of points set out in this 
voluminous record. So, too, as to the refusals to charge. 

There was no error in refusing the new trial on the ground 
of the newly discovered testimony. It could not have been 
admitted if it had been present. 

9. Nor was there error in receiving the verdict in the 
absence of defendant and his counsel. It was their business 
to be in court when the judge was in court, and he was quite 
indulgent to have them both called, and to stop awhile to see 
if they would answer. True, it was dark; but light or dark, 
parties and counsel must see to it that they are near when 
the judge moves, and be ready to move with him. On the 
whole, we rather regret the necessity to send this case back 
on a single error in so long a record; but as the testimony 





484 SUPREME COURT OF GEORGIA. 


Haynes e¢ al., vs. Battle. 


of Mulligan, that he delivered all the unsold property back 
to Keaton, and paid him for that sold, went to the heart of 
the case, and might have controlled the finding, and as the 
other evidence does not absolutely require the verdict, we 
feel that justice demands a new trial. 

Judgment reversed. 


Jasper Haynes et al., plaintiffs in error, vs. J. R. Barrie, 
defendant in error. 


A new trial will not be granted on the ground that the verdict does not 
cover the issues submitted, where the record is so defective as not 
to show precisely how the case was submitted to the jury, and what 
was before them when they rendered their verdict. 


Practice in the Supreme Court. New Trial. Before Judge 
Crark. Schley Superior Court. October Term, 1876. 


Reported in the decision. 


B. P. Hotiis; Guerry & Son; S. C. Exam, for plaintiffs 
in error. ° 


Hawkins & Hawkunss, for defendant. 
Warner, Chief Justice. 


The plaintiff brought his action to recover from the de- 
fendant eighty acres of land, described in his declaration. 
On the trial of the case, an equitable plea having been filed 
by the defendant, alleging a mistake in the description of 
- the number of the lot of land in the deeds, the jury found 
the following verdict: “We, the jury, find the seventy 
acres of land off of the last survey for the defendant, and 
decree that the deeds, one from C. B. Hudson, assignee of 
Smith, and one from Jasper Haynes to C. R. Battle, and one 
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from C. R. Battle to J. R. Battle, be reformed, so as to make 
them read as follows, to-wit: the northwest corner and side 
of lot number 234, instead of lot number 233, the same 
being a mutual mistake of the parties.” The plaintiff made 
a motion to set aside the verdict, and for a new trial, on 
the grounds therein set forth, which was overruled by the 
court, and the plaintiff excepted. 

The principal ground of error insisted on here was, that 
the verdict did not cover the issues made by the pleadings, 
inasmuch as it did not find the balance of the land sued for, 
over and above the seventy acres, for either the plaintiff or 
defendant. It appears from the evidence in the record, 
that the parties had submitted the matter in controversy 
between them, respecting the land, to the decision of arbi- 
trators, and that their award was read in evidence to the 
jury ; but what the award of the arbitrators was, the record 
does not disclose. 

The verdict of the jury, under our practice, was in the 
nature of a decree in equity, and it may have been ren- 
dered in accordance with their views of the equitable rights 
of the parties as settled by the award of the arbitrators. If 
the award of the arbitrators did not authorize the verdict as 
found and decreed by the jury, it was incumbent on the 
plaintiff in error to have shown it by the production of the 
award. The burden of showing that the verdict and decree 
of the jury was inequitable and unjust, was upon the plaint- 
iff in error, and that not being made affirmatively to appear 
in the record, we affirm the judgment of the court below. 

Judgment affirmed. 


Ture CentraL Raitroap anp Banking Company, plaintiff 
in error, vs. Francis M. Kenney, defendant in error. 


1. To make a prima facie case for recovery, a railroad employee suing 
the company for a physical injury resulting from an act in which he 
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participated, must prove, either that he was not to blame, or that the 
company was. The latter, in reply, may defend successfully by 
disproving either proposition; that is, by showing that the plaintiff 
was to blame, or that the company was not. If both were to blame, 
or if neither was, the plaintiff cannot recover. 

. Asection-master in temporary charge of a hand-car must note such 
defects in it as are discoverable in the reasonable and ordinary exer- 
cise of diligence in the course of his duty, and decline or cease to use 
it if it be obviously unsafe; otherwise, he cannot recover for an in- 
jury to himself which his declaration alleges to have been caused, in 
part, by the defective character or condition of the car. 

. If the defect in the car was such as to deceive human judgment, the 
company, as well as the plaintiff, stands excused.. And whatever 
diligence he exercised in seeing to the apparent safety of the vehicle, 
goes to the credit of his employer, as well as to his own credit. 

. Where negligence is in issue, a new trial may be granted for insuf- 
ficient evidence, or because the verdict is contrary to evidence, as may 
be done in other cases where questions of fact are involved. 


Railroads. Master and Servant. Negligence. Before 
Judge Hatt. Henry Superior Court. April Term, 1876. 


Kenney brought case against the Central Railroad and 
Banking Company for $20.000.00 damages. His declaration 
alleged, substantially, as follows: On February 25th, 1875, 
plaintiff was in the employ of the defendant in the capacity 
of overseer of the East Point section, number 12, Atlanta 
division, of the defendant’s road. In the discharge of his 
duties, and under the direction of the defendant, he was 
running on what is known as the supervisor’s crank-car, over 
defendant’s track, at Hampton. Without carelessness or 
negligence on his part, but owing to the defective and care- 
less construction by defendant of the “frog” at that point, 
and owing also to the defective construction of the wheels of 
the said crank-car, the same not being securely and properly 
fastened at the axle, but loosely and carelessly attached, the 
said car ran off the track in passing over said “ frog,” pre- 
cipitated plaintiff on the track, ran against him, and broke 
his right leg, permanently injuring him, ete. 

The defendant pleaded the general issue. 

The evidence for the plaintiff presented, in substance, the 
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following facts: The plaintiff, under the direction of the 
supervisor, had been engaged in measuring wood and cross- 
ties along the line of the railroad. The supervisor had furn- 
ished to plaintiff his crank-car for use in discharging this 
duty. He met J. T. Dorsey, also a section-master, at Love- 
joy’s station, who stated to him that the supervisor directed 
that he (Dorsey) should accompany him over his (plaintiff's) 
section. Dorsey, two negroes and plaintiff then went on the 
same crank-car in the direction of Hampton. Whentwoor 
three miles from the last-named station, plaintiff ordered the 
car to be stopped and taken off the track, in order to allow 
a train to pass. Plaintiff observed one of the hands working 
on the wheel of the car. He stopped him and examined it. 
He ascertained that the wheel was not properly put on. He 
and Dorsey put on the wheel and drove in the wedge. 
Plaintiff then considered it as safe asitever was. After the 
train passed, the car was replaced on the track, and propelled 
towards Hampton. As they approached this station, they 
were going down grade at the rate of about six miles an 
hour. When they struck the “frog” at Hampton, the car 
was thrown from the track, and the plaintiff injured. The 
wheels of the car were fastened on with wedges. The 
flanges to the wheels were not more than one-half inch deep. 
Plaintiffs opinion was, that the accident was caused by the 
flanges of the wheels being too shallow. The speed at which 
the car was running was usual. Plaintiff was in no hurry. 
He had been employed on defendant’s road as a section- 
master for about two years. Had been in the employ of the 
Southwestern Railroad Company in the same capacity for 
about the same time. He had thus been in the daily use of 
hand-cars. He had complete control of the car ; he stopped 
it and put it on at his pleasure. 

There was evidence to show the nature and extent of the 
plaintifP's damages, etc., all of which is omitted as immate- 
rial here. 

The defendant introduced evidence to show that the car, 
at the time of the accident, was running at a greater speed 
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than six miles per hour, and that it was considered dangerous 
by experienced railroad men to go over a “ frog,” in a hand- 
car, at a greater rate of speed than from two to three miles 
per hour. 

The jury found for the plaintiff $3,500.00 The defend- 
ant moved for a new trial on the following grounds: 

ist. Because the verdict was contrary to the following 
portion of the charge of the court: “Tf the plaintiff was at 
fault, or was negligent, then he cannot recover, although 
the car, or track, or both, were defective. If there was a 
defect in the wheel on the car, and plaintiff was apprised of 
it, it was his duty, if he had to use the car, to exercise care 
and caution in running the car ; and, in order to determine 
whether he used care and caution, you will look to the evi- 
dence in the case. You will look to the distance he was 
required to travel on that day; the amount of work he was 
required to do; the extent of the defect in the wheel; 
the effort, if any, to repair the defect in the wheel; the 
character of the wheel after it was repaired—that is, whether 
it was safe or not to go on with it, in its condition; the 
speed he was running; the character of the track over 
which he was running; and to all the facts and cireum- 
stances of the case. If, in your opinion, he acted asa pru- 
dent, cautious man would have done under similar cireum- 
stances, then he could not be charged with being at fault, or 
being negligent. But if, in your opinion, he did not act as 
a prudent man should have acted under similar cireum- 
stances, then he was at fault, or negligent. If plaintiff was 
injured by the running off of the car of defendant for any 
cause, he is entitled to recover for the injuries received, 
unless he was at fault, or was negligent; but if he was at 
fault, or was negligent, then he is not entitled to recover.” 

2d. Because the verdict is contrary to the law and the 
evidence. 

The motion was overruled, and the defendant excepted. 


A. R. Lawton; Sprer & Stewart, for plaintiff in error. 
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L. J. Gartrett; J. J. Fuoyp, for defendant. 


Bieck.ey, Judge. 


1. Let the word blame, as here used, be understood to 
mean negligence, or the omission of that degree of dili- 
gence to which the party is legally bound. Where a rail- 
road employee has been physically injured while on duty, 
he cannot recover of the company if both were to blame, 
or if neither was to blame, or if he was to blame and the 
company not; only where he was not to blame and the 
company was, is he entitled to recover. Of course, the 
blame of a co-employee, or of any officer or agent, is treated 
as that of the company itself. Concerning one class of 
cases, namely, that class in which, as in the instance before 
us, the injured party shared directly in the act which re- 
sulted in his own wounding, the rule as to the burden of 
proof is as follows: After proving the fact and degree of 
the injury, if the plaintiff will show himself not to blame, 
the law then presumes, until the contrary appears, that the 
company was to blame; or if he will show, on the other 
hand, that the company was to blame, the law then pre- 
sumes, until the contrary appears, that he was not to blame. 
So that, in order to make a prima facie case, and change 
the onus, he need not go further than to show by evidence 
one or the other of these two propositions: either that he 
was not to blame, or that the company was. The company, 
taking at this stage the burden of reply, can defend suc- 
cessfully by disproving either proposition. The disproval 
of both is not necessary; but until one or the other shall 
be overcome, the defense is not complete—56 Ga., 586. It 
follows that where an employee of a railroad company sues 
for a personal injury sustained. by him in consequence of a 
hand-car leaving the track, upon which car he was riding, 
and. the running of which he controlled, he must, in order 
to entitle himself to recover, show, affirmatively, that he 
was free from fault, or that there was negligence by the 
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company sufficient to have caused the run-off. It takes 
this much to make a prima facie case; after which, the 
plaintiff will still fail, if it appear, from all the evidence 
taken together, either that he was not free from fault, or 
that the company was not negligent. 

2. The person injured being a “section-master” (a posi- 
tion requiring the daily use of a hand-car), and having some 
years’ experience in his business, and the declaration alleg- 
ing that the injury was caused, in part, by a defective hand- 
car, which car, according to the evidence, was, at the time, 
in use by him, and under his control, he cannot recover 
without making it appear that he did not discover the de- 
fect in time to avoid exposing himself to the danger, or 
that the defect was of such a nature as not to be discover- 
able in the reasonable and ordinary exercise of diligence in 
the course of his duty—55 Ga., 133, 279. 

3. Under the evidence, if the run-off was occasioned by 
the shortness of the flange on the wheels of the car, there 
is no suggestion that this defect was less known to the 
plaintiff before the calamity than after; or if it was due to 
displacement of one of the wheels, a like displacement of 
the same wheel had occurred previously, on the same day, 
which the plaintiff had corrected to his own satisfaction. 
The true condition of the defective wheel at the time of 
the disaster was better known to him than to the company. 
If it appeared to him safe, no reason is suggested why the 
company could have known or suspected it to be unsafe. 
If the defect was such as to deceive human judgment, the 
company, as well as himself, stands excused for not discon- 
tinuing the use of the car on account of it. Whatever dili- 
gence he exercised in seeing to the apparent safety of the 
vehicle, goes to the credit of the company as well as to his 
own credit. When, with so much experience, and with 
such opportunities for forming an opinion, he pronounced 
it safe, he was acting for and representing the company. 
His mistake, if without good excuse, might render the com- 
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pany liable to others, had others been injured ; but, of course, 
it should not make the company liable to him. 

4. While negligence is a question of fact for the jury, it, 
like all other questions of fact, is subject to be examined 
by the court on a motion for new trial; and where the 
verdict is contrary to evidence, or without sufficient evi- 
dence to support it, a new trial will generally be granted. 

Judgment reversed. 


Juxtvs Jounson, plaintiff in error, vs. Tue State or Grorat, 
defendant in error. 


1. When a criminal case has been once continued on the ground of the 
absence of two witnesses, it is not, necessarily, error to refuse a 
second continuance on the same ground, especially if it appear that 
both witnesses have gone beyond the jurisdiction of the court. 

. After a juror has been put upon a prisoner, but before he is sworn to 
try the case, the court may allow the solicitor general to ask him 
whether he has been naturalized, the solicitor having just been in- 
formed that the juror had not been naturalized, and, on ascertaining 
that he had not been naturalized, the court may set him down for 
cause. 

. Cattle-stealing is felonious, and punishable by confinement in the 
penitentiary, unless the jury recommend the prisoner to mercy, in 
which event the offense is not felonious, but only punishable by fine, 
or imprisonment in the common jail or the chain gang; therefore, 
the right of the jury is to lessen the punishment by the grant of 
mercy, and the right of the defendant is to receive mercy from the 
jury if they see fit to grant it. This right is not restricted in the 
Code to cases of mitigating circumstances, or other particular facts 
of any given case, but is at the free disposal of the jury in any case 
of cattle-stealing whatever. The law not limiting this free grant of 
mercy in the jury, the court should not limit it in charging the law 
thereon. 


Criminal Law. Continuance. Jury. Practice in the 
Superior Court. Before Judge Crawrorp. Muscogee 
Superior Court. May Term, 1876. 

32 
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Reported in the opinion. 


Txaornton & Wii.iaMs, for plaintiff in error. 


W. A. Lrrrte, solicitor general, for the State. 


JACKSON, Judge. 


The defendant was indicted for stealing a cow, and con- 
victed of that crime. He moved for a new trial on three 
grounds ; the motion was denied, and he excepted. 

1. The first ground was, that two witnesses were absent, 
and he moved to continue the case, and the court refused it. 
He had continued before for the absence of these two wit- 
nesses ; they had gone to Alabama, beyond the jurisdiction 
of the court, and the court declined to grant another con- 
tinuance. We shall not interfere with the discretion of the 
court in this matter, but hold that the judge did right—cer- 
tainly he did not abuse his discretion. 

2. The second error assigned is, that the court permitted 
the solicitor general, after a juror was put upon the prisoner, 
but before he was sworn, to inquire if the juror was natu- 
ralized, the information that the juror had never been natu- 
ralized having that moment come to the knowledge of the 
solicitor, and that the court then excused the juror for 
cause. Again, we hold that the judge did right. The point 
was settled in 3 Kelly, 453, and the law to the same effect 
will be found re-enacted in the Code, §4681. 

3. The third and only remaining ground insisted upon 
here is, that the court charged the jury as follows: “if you 
should firid him guilty, you may inquire what were the cir- 
cumstances under which he stole this colored man’s cow, 
and brought her to town to sell her. Were they such as to 
justify you in recommending him to the mercy of the 
court? What mitigating circumstances, if he is guilty, are 
there to warrant you in recommending him to the mercy of 
the court? If any, he is entitled to their benefit. If, in 
your judgment, he stole the cow, and there were any cir- 
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cumstances connected with it such as to warrant you in re- 
commending him to the mercy of the court, why then it 
would be your duty to do it; but if there be none to jus- 
tify you in recommending him to the mercy of the court, 
why then you onght not to do it.” This charge is assigned 
as error. This offense is cattle-stealing, and the punish- 
ment thereof is found in the Code, section 4399. It is 
confinement in the penitentiary from two to four years, 
“unless the jury trying the case shall recommend the pris- 
oner to mercy; in that event he shall be punished as pre- 
scribed in section 4310 of this Code.” Section 4310 pre- 
scribes punishment not more severe than the chain-gang, 
fine of a thousand dollars, and imprisonment six months. 
So that a recommendation to mercy grades this offense as 
less than felony, keeps the prisoner out of the penitentiary, 
and is a great right to which the defendant is entitled by 
law. What is that right? It isa right for the jury to say 
whether he shall be sent to the penitentiary or not. Under 
what circumstances? Under all circumstances. The law 
does not limit it to a case of mitigating circumstances, or any 
peculiar circumstances whatever. But the mercy of the 
jury, the neighbors of the man, is free; and freely it may 
be bestowed in any case. It is lodged, too, by the general 
assembly, whether wisely or not we are not called upon to 
say, in the jury, and not in the judge. Ordinarily, punish- 
ment, its degree and extent, is vested in the court, the oc- 
cupant of the circuit bench; but the statute, in these of- 
fenses, vests it in the jury, to the extent of saying that this 
man shall not go to the penitentiary. Whether they ought 
or ought not to be merciful, is for them to say, independ- 
ently of directions from the court as to the circumstances 
which would justify them in so saying. Inasmuch as the 
effect of the charge of the court was to restrict a right in 
the jury which the law did. not restrict, and as it might 
have prevented this jury from saying, by their verdict, that 
the defendant shall not be sent to the penitentiary, we feel ob- 
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liged by the law to reverse the judgment, and to grant a 


new trial. 
Judgment reversed. 


Saran E. McC ore, plaintiff in error, vs. Eowis P. Wir- 
L1AMs, administrator, defendant in error. 


. Complainant, as administrator, sold land ; the purchaser died .with- 
out having paid for it ; complainant then, as administrator of the 
purchaser, again sold it, and the widow of the latter bought. She 
has never paid a dollar of the purchase money. The first sale took 
place before the abolishment of the vendor’s lien, and the second 
after. No deeds were ever delivered: 

Held, that complainant was not entitled to recover the land as adminis- 
trator of either estate for the purpose of again administering it. The 
land should be sold, and the proceeds applied, first, to the payment 
of the balance due the estate of the original owner, and, next, to the 
estate of the first purchaser, to be paid over to his widow on final 
settlement between her and complainant as his administrator. 

. On a bill filed by the administrator of the original owner to enforce 
the equitable lien of the estate represented by him, the complainant 
was a competent witness as to all matters except contracts between 
him and the deceased purchaser. 

. A bill filed by complainant against the heirs at law of the estate of 
such original owner for account and settlement, and the proceedings 
had thereon showing all the transactions in reference to said land, and 
that the first purchaser was largely indebted to him, and decreeing 
that if his estate was not sufficient to satisfy such indebtedness that 
the other heirs at law should contribute; if otherwise relevant, 
should not be excluded on the ground that the complainant was the 
administrator of both estates. 


Equity. Administrators and Executors. Evidence. Wit- 
ness. Before Jasper N. Dorszry, Esq., Judge pro hac vice. 
White Superior Court. October Term, 1876. 


Williams, as administrator of Moses Horshaw, deceased, 
filed his bill against Mrs. McClure and others, making, in 
brief, the following case : 
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Complainant and Alonzo L. Horshaw were administrators 
upon the estate of Moses Horshaw, deceased, who was the 
father of the latter. They sold certain property of the estate. 
A. L. Horshaw bought a portion of it, consisting, in part, of 
lands and negroes, from the purchasers at the administrator’s 
sale, and had himself substituted as debtor to the estate, in- 
stead of such purchasers. In 1862 he died, without having 
paid complainant for the property so purchased, or having, 
in any way, accounted to the estate therefor. He died in- 
testate, leaving Sarah E. Horshaw (now Sarah E. McClure) 
his sole heir at law; and complainant was appointed admin- 
istrator upon his estate. During the years 1862 and 1863, 
complainant, as administrator of A. L. Horshaw, sold the 
property of the latter at regular administrator’s sale, and, 
among other things, the negroes and land mentioned above. 
The land consisted of parts of lots Nos. 13, 20, 21, 12, 44, 
in the third district of White county. Of this property in- 
testate’s widow became the purchaser, and gave complainant 
her receipt for the same, to be accounted for on a settlement 
between them. By the results of the late war, the negroes 
were emancipated, and she has now little, or no other, means 
of settling her indebtedness, except the land so purchased. 
From the fact that she never made any settlement with 
complainant, or paid him any part of the purchase-money 
for this land, he did not make her any deed or title thereto, 
but retained the title in himself, until such settlement or 
payment should be made. This has never been done. 

In February, 1866, complainant, as administrator of Moses 
Horshaw, filed his bill for account and settlement against 
the heirs of his intestate, in Habersham superior court. 
This bill, among other things, contained the following alle- 
gations: At the sale of the administrators of Moses Hor- 
shaw, the land in dispute and a number of negroes were 
sold to certain purchasers. They, in turn, sold to A. L. 
Horshaw, complainant’s co-administrator, who, by agree- 
ment, assumed the indebtedness to the estate. A deed to 
the land was made by complainant to the purchasers at the 
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sale, and one from them to said A. L. Horshaw ; both of 
these were placed in complainant’s hands, as escrows, to be 
delivered upon payment of the purchase-money ; this was 
never paid. The prayer of the bill was for an account and 
settlement with each of the heirs of Moses Horshaw who 
was alive, and with the administrator of A. L. Horshaw, 
who was a deceased heir. Complainant was, himself, such 
adininistrator. 

A decree was rendered in this case at the April term, 
1867, of Habersham superior court. In it, the estate of A. 
L. Horshaw was found to be indebted to complainant in the 
sum of $5,315.64; and it was decreed that, if his estate 
should prove insufficient to pay this debt, then the heirs of 
Moses Horshaw should make up the deficit. 

Sarah E. McClure (formerly Horshaw) has rented the 
place in dispute for the year in which this bill is filed (1867) 
to one Miles Smith, who is cultivating the same. A part of 
the land is valuable for mining purposes, and Mrs. McClure 
is allowing certain parties to dig and carry away gold there- 
from. Complainant prayed as follows: 

First, that the parties concerned therein be enjoined from 
further mining on the place ; second, that Smith be enjoined 
from paying rent therefor to Mrs. McClure, and she from 
collecting it; third, for a full and final settlement between 
complainant, the estate of Alonzo L. Horshaw and Mrs. 
McClure, and that the land and any other property of the 
estate of said Alonzo L. that might be found, should be sold 
to pay the indebtedness of such estate to complainant ; 
fourth, for general relief. 

Complainant afterwards amended this bill by claiming an 
equitable lien on the land for purchase money, and adding 
a prayer that Mrs. McClure be compelled to account for 
mesne profits. 

Defendant’s answer differed from the above in two par- 
ticulars: first, she claimed to have received the land in dis- 
pute as her portion of the estate of her deceased husband, af- 
ter having paid all of the expenses of administration ; second, 
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she denied that the decree in Habersham superior court was 
binding on the estate of Alonzo L. Horshaw, complainant 
having been his administrator at the time of its rendition ; 
but if it was binding, the answer alleges that, at that time, 
there were sufficient assets in complainant’s hands to have 
settled the indebtedness, which he has since wasted or con- 
verted. 

The jury found the following verdict: “ We, the jury, 
find for the plaintiff, and that the land in dispute belongs 
to the estate of Moses Horshaw, yet to be administered by 
the administrator, for distribution, to the heirs and credi- 
tors of said estate; and that the injunction be made per- 
petual.” 

Mrs. McClure moved for a new trial on the following, 
among other grounds: 

1. Because the court erred in charging as follows: “If 
you believe that the land mentioned in this bill was bought, 
and not paid for, by Harris and Deal, and that it went into 
the possession of Alonzo L. Horshaw, and that he died with 
it in his possession unpaid for, and that it is still unpaid for, 
then you ought to decree that it is the property of the es- 
tate of Moses Horshaw, to be administered as his estate.” 

2. Because the court admitted the testimony of com- 
plainant, Alonzo L. Horshaw being dead. His evidence 
corresponded with the allegations of the bill. 

3. Because the court admitted in evidence the record in 
the case from Habersham superior court. 

Defendant objected thereto on the ground that complain- 
ant was the administrator of both Moses and Alonzo Hor- 
shaw, and was, therefore, both complainant and one of the 
defendants in that case. 

The motion was overruled, and Mrs. McClure excepted. 


J. F. Lanaston ; OC. H. Surron, for plaintiff in error. 


Wier Boyp; S. M. Nernertannp; A. F. Unperwoop; 
J. B. Esrss, for defendant. 
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Warner, Chief Justice. 


This was a bill filed by the complainant as the adminis- 
istrator of Moses Horshaw, deceased, against the defendant, 
who was the widow of said deceased (since intermarried 
with McClure), praying for an account and settlement in 
relation to certain described property alleged to be in her 
possession, under a purchase made by her at the administra- 
tor’s sale of her deceased husband, under the circumstances 
therein alleged and set forth, but which had not been paid 
for by her. On the trial of the case, the jury, under the 
charge of the court, found the following verdict: “We, the 
jury, find for the plaintiff, and that the land in dispute be- 
longs to the estate of Moses Horshaw, yet to be administered 
by the administrator, for distribution to the heirs and credit- 
ors of said estate, and that the injunction be made perpetual.” 

Upon this verdict the chancellor entered a decree, that 
the complainant, as the administrator of Moses Horshaw, 
do recover of the defendant, Sarah Horshaw, now Sarah 
McClure, the premises in dispute, and that the clerk issue a 
writ of possession for said land, to be administered as the 
property of Moses Horshaw. The defendant made a mo- 
tion to set aside the verdict and decree, and for a new trial, 
on the various grounds alleged therein, which was overruled 
by the court, and the defendant excepted. 

It appears from the evidence in the record, that Moses 
Horshaw was the father of Alonzo; that after his death, 
the complainant, Williams, and Alonzo, became the admin- 
istrators on his estate, and, as such administrators, sold the 
land now.in controversy at public sale, which was bid off 
by Deal and Harris, who never paid a dollar for it. There 
was an agreement between them and Alonzo, that he was to 
take their bid, and the administrators made a deed for the 
land to Harris and Deal, and they made a deed to Alonzo, 
and all the deeds were turned over to the complainant, 
Williams, as escrows, to be delivered to Alonzo when he 
paid for the land, which he never did, although he went 
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into the immediate possession of it. Alonzo Horshaw died 
in 1862, and the complainant, Williams, became his admin- 
istrator, and, as such, sold the land as the property of Alonzo 
Horshaw, in 1863, when it was purchased by his widow, 
Sarah Horshaw, now Mrs. McClure. She has never paid 
anything for the land, and no titles were made to her for it, 
although she remained in possession of the land up to the 
time of the trial. At the time she purchased the land, she 
knew that her former husband, Horshaw, had not paid any- 
thing for it. In view of the facts of the case, can the com- 
plainant, either as the administrator of Moses Horshaw, or 
as the administrator of Alonzo Horshaw, recover the pos- 
session of the land from the defendant by the decree of a 
court of equity, for the purpose of again administering it 
as the property of either of his intestate’s estates? In our 
judgment he cannot. The most that the complainant can 
now claim as the administrator of either of his intestates, 
is an equitable lien upon the land in the possession of the 
defendant, Mrs. McClure, formerly Mrs. Horshaw, for the 
unpaid purchase money due therefor by her deceased hus- 
band, Alonzo Horshaw, at the time of his death, she having 
purchased the land as the property of her deceased husband, 
at his administrator’s sale, with full knowledge that the land 
had not been paid for by him, and she not having paid 
anything for it. The equitable relief to which the com- 
plainant is entitled, is to have the land sold by a decree of 
the court, and so much of the proceeds thereof as shall be 
found to have been due for the land by Alonzo Horshaw at 
the time of his death, be paid to the administrator of Moses 
Horshaw, and the balance, if any, be paid to the defendant, 
Mrs. McClure, formerly the widow of Alonzo Horshaw, who 
was the purchaser of the land as his property after his 
death, upon final settlement between her and the complain- 
ant, as administrator of Alonzo’s estate. 

The complainant was a competent witness to testify in 
the case, except as to any contract made between himself 
and the deceased, Alonzo Horshaw, in relation to the lands 
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There was no error in admitting in evidence the record of 
the equity suit in Habersham superior court. 
Let the judgment of the court below be reversed. 


Davin A. Vason e¢ al., plaintiffs in error, vs. JEREMIAH 
Beat, trustee, defendant in error. 


. Debts are not mutual when one is by the defendants as principal 
and surety, to the plaintiff as trustee of a minor, and the other is 
by the plaintiff as an individual, to the defendants as co-partners. 
The latter debt is not a set-off to the former. 

. Promise by a trustee to allow his personal debt as a credit upon a 
note held by him as trustee, is not binding on the trust. Breach 
thereof is no defense to the note, even though the personal debt 
may have become barred by the statute from delay to sue induced 
by the promise. 

3. New promise to pay in a particular way needs to be in writing, the 
same as other new promises. 

4. A conversation by the creditor with the principal debtor, resulting 
in the granting of solicited indulgence as a gratuity or favor, will 
not discharge the surety. The court’s charge to this effect, taken 
with the context, and construed in the light of the evidence, was 
relevant and correct. 

. When it has been already charged that the legal consequence of 
certain facts would be to relieve the surety, the proposition need 
not be repeated with needless additions or variations. 

. When it is said that an offer to pay, with possession of the money, 
was sufficient, the implication is, that production of the money was 
unnecessary. 

. For a principal debtor to be discharged because he invested for his 
creditor in bonds, with some apparent authority from the latter, but 
with no direction to hold the bonds, if he never tendered or reported 
them, but retained them till they perished, he must show that he in- 
vested in the creditor’s name, or render a reason why he invested 
otherwise, or why he did not tender, or, at least, report. 

. To render a verdict on the principles of equity, is to do between the 
parties what is right and equitable, according to the evidence, and 
the law as given in charge. 

. Anagreement to do ‘‘ what is right,” raises the question of what is 
right, under all the circumstances, and where the ordinance of 1865 
applies, this question is for consideration by the jury, and not for 
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final decision by the court in the shape of instructions dictating the 

verdict. 

10. Whether the plaintiff rejected Confederate money offered by other 
debtors, being wholly irrelevant, his evidence on the subject was 
not admissible, nor was evidence admissible to contradict it. 

11. Evidence, though conflicting, sufficient; ‘no material error, etc. 
























Trusts. Set-off. Contracts. Statute of Limitations. 
Principal and Security. Debtor and Creditor. Charge of 
Court. Tender. Scaling Ordinance. Evidence. Before 
Judge Kippoo. Dougherty Superior Court. October Term, 
1876. 


On May 8th, 1868, Jeremiah Beall, as trustee for Jesse 8S. 
Beall, a minor, brought complaint against David A. Vason, 
as principal, and John A. Davis, as security, on a note dated 
June 11th, 1862, signed by said defendants, whereby they, 
or either of them, promised to pay, twelve months after the 
date thereof, to William Sanford or bearer, five thousand 
dollars. The defendants pleaded as follows: 

1st. The general issue. 

2d. That the note was given for the loan of Confederate 
money by the plaintiff to Vason, under an agreement that 
it was to be paid at maturity in like currency. That such 
Confederate money was tendered to the plaintiff, at the ma- 
turity of said note, on or about June 14th, 1863, but the 
said plaintiff refused to accept the same. That plaintiff 
requested the said Vason to keep the money for another 
year, but said defendant refused to accede to this. That 
plaintiff then stated that if said Vason would keep said 
money for another year, and was unable to use it, or lost 
anything on it, the loss should be plaintiff's. That upon 
these terms said Vason retained the money, and not being 
able to use it otherwise, invested it in Confederate bonds, 
which he now has, and which are wholly worthless. 

3d. That at the maturity of said note, the Confederate 
treasury notes in which it was to be paid, were not worth 
exceeding $769.20 in gold. 
4th. That the plaintiff was, at the commencement of this 
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suit, and now is, indebted to the firm of Vason & Davis, 
composed of these defendants, in the sum of $903.00, with 
interest from January Ist, 1868, for professional services 
rendered as attorneys. That the plaintiff agreed that this 
indebtedness should be set-off against said note, and that 
defendants, relying upon this promise, have failed to take 
any steps to enforce the collection of this counter-claim, 
until it is barred by the statute of limitations. 

5th. The scaling ordinance. 

Davis pleaded separately, that he was discharged by rea- 
son of the facts set forth in the second and fourth pleas 
above stated. 

Numerous other pleas were filed, which are deemed im- 
material here. 

The plaintiff introduced his note and closed. 

Vason testified, in substance, as follows: The note was 
given for the loan to him, by Beall, of Confederate treasury 
notes, with the understanding that this amount was to be 
repaid in like currency. JBeall sent the note, with the 
money, to Davis, with instructions to have the note signed, 
with the latter as security, to deliver the money to witness, 
and to return the note to him. Witness never heard of 
Sanford in these transactions until the note was presented 
to him for his signature. The first time that Beall was in 
Albany after the note matured, witness stated to him that 
he was ready to pay it. Beall said he had no use for the 
money, and begged witness to keep it. Witness replied 
that he had no use for it. Beall begged him to keep it, and 
do the best he could with it. Witness replied that if he 
could not do any better with it, he could at least invest it in 
bonds of the Confederate states. Beall told him to keep 
the money and do the best he could with it, and if he sus- 
tained any loss, he would make it all right. On the faith 
of this promise, witness kept the identical money which he 
then had on hand, and failing to use it for any advantageous 
purpose, finally invested it in bonds of the Confederate 
states, which are now utterly worthless. This loss resulted 
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from the above agreement; for, had it not been made, he 
would not have kept the money and so invested it. Beall 
neither took the money, nor offered to take it. 

Davis testified, in substance, as follows: In 1866 Beall 
was a large cotton buyer, in Albany, and had a great deal of 
law business in that vicinity. The defendants, as the firm 
of Vason & Davis, were his attorneys, and he became largely 
indebted to them for professional services. Witness pre- 
sented a bill for these services, when Beall remarked (that 
there was a settlement to be had between him and Vason in 
reference to the note now sued on, and that the amount of 
the bill so presented should be credited and allowed in said 
settlement, so soon as. it was agreed upon between them.) 
Witness stated that he thought the note was paid, to which 
Beall replied, “ No, it is not paid; but Vason, about the 
time it fell due, offered to pay it to me in Confederate 
money; but I refused it, and told him to use the money 
otherwise, if he could, and if he sustained any loss in the 
use of it that I would make it all right.” Witness then 
stated that if Beall expected anything on said note, he 
would have to get it from Vason, as witness felt that he was 
under no obligation, either legal or moral, to pay one cent 
on it. Beall replied that there was no danger of witness 
being held liable, as Vason and he were about to settle it— 
the only difference between them being as to how the note 
should be scaled. 

The portion of the above testimony, in parenthesis, was 
excluded by the court. 

Barber’s tables were introduced. 

Beall testified, in substance, as follows: In the spring of 
1862, Vason made application to him for a loan, saying that 
he understood that William Sanford, of Baldwin county, 
was a capitalist, had money to lend, and that witness some- 
times negotiated loans for him. He stated that he would 
make a note, with John A. Davis as security, and witness 
could take it to Baldwin county with him. Witness took 
the note sued on, and presented it to Sanford, who stated 
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that he had about that much money on hand, but there were 
half a dozen applications for it. At witness’ solicitation he 
took the note. Vason acknowledged his. obligation to wit- 
ness for the favor, remarking that it would be of much 
service to him, and that he could use it to great advantage. 
A month or two before the note fell due, Vason asked wit- 
ness if he wished the money on the note. Witness replied 
that Sanford was dead, and he was his executor, and that he 
did not then need the money. He said that he would like 
to let the note run until next winter. Witness stated that 
he might have the indulgence if it was any accommodation 
to him. Nothing was said about Confederate money in the 
future, or any probable loss. There was no pledge or prom- 
ise made; everybody was glad to get money at that time. 
Vason neither tendered witness the money, nor stated that he 
had it on hand. In the winter following, witness was in 
Albany continuously, and Vason manifested no disposition 
to pay the note. Witness was receiving Confederate money 
for all debts due the estate. He never did refuse it, even to 
the time of General Lee’s surrender. Vason knew this. 
Witness was again in Albany during the succeeding winter, 
when Vason had another opportunity of paying the note. 
In April, 1864, witness funded with Y.G. Rust, of Albany, 
$10,500.00 in Confederate money, which he had collected in 
the neighborhood for the estate represented by him, two 
years after the note sued on matured. The value of the 
note is $2,500.00 in greenbacks, with interest from date. 
This is what the plaintiff is entitled to recover. Vason 
never proposed to pay the amount due on the note, either 
before or after its maturity. Witness never told Vason to 
use the money, and that, if it was lost, he would do what 
was right, or anything else to the effect that he would bear 
or share the loss. 

For the purpose of impeaching Beall, the defendant 
offered in evidence the answers of Rollin D. Mallory to 
certain interrogatories, to the effect that in the summer of 
1862 he borrowed Confederate money from the plaintiff, to 
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be re-paid one year thereafter in like currency. That at 
the maturity of the note given for this loan, witness offered 
the plaintiff Confederate treasury notes in payment thereof, 
but he declined to receive them. 

This testimony was excluded. 

The jury found for the plaintiff $625.00, with interest 
from maturity of note. 

The defendants moved for a new trial upon the following 
grounds, to-wit : 

1. Because the court erred in striking the fourth plea. 

2. Because the verdict is contrary to the following char- 
ges of the court: 

“Tf the jury are satisfied, from the evidence, that said 
note was given by defendants, the one as principal and the 
other as security, to Beall for Sanford, for the loan of Con- 
federate treasury notes and interest thereon, and it was the 
understanding and agreement of the parties to said contract, 
at the making thereof, that the said sum of $5,000.00 in 
said note specified, was to be Confederate treasury notes, 
and that Vason, the principal, at and after the maturity of 
said note, went to Beall, he then and there being the holder 
of said note, either as the executor of Sanford, or as trus- 
tee of Jesse Beall, and offered to pay the whole amount 
due on the same, he, the said Vason, being then and there 
in possession of a sufficiency of said treasury notes to make 
the payment, and the said Beall neglected and omitted, or 
refused to take said notes in payment and discharge of said 
note, then this was such an act on the part of said Beall, as 
the holder of said note, as discharges Davis, the security.” 

“Tf Vason did, in fact, offer to pay said money to Beall, 
as above stated, and Beall did hold and control said note as 
executor of Sanford, or as trustee for Jesse Beall, under the 
will of Sanford, and he neglected or refused to take said 
money when so offered, and, instead of taking the same, 
persuaded or induced the said Vason not to pay him the 
money, by promising him that if he did not pay the money 
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and would use it otherwise, and sustained loss on it, that 
then the said Beall would make it all right, and Vason, on 
the faith of this promise, did not pay, but kept the money 
on such promise, then this was such an act on the part of 
Beall as discharged Davis from all liability on the note.” 

3. Because the court erred in qualifying the above char- 
ges as follows: “but if the jury should be gsatistied that 
what occurred in these respects amounted only to a conver- 
sation between Vason and Beall as to extension of day of 
payment, or about its payment, and no such act was done 
by plaintiff as charged above, then Davis is not discharged 
by such conversation.” 

4. Because the court refused to charge that the facts set 
forth in the second division of the charge presented in the 
second ground, constituted such a change of the contract as 
discharged Davis. 

5. Because the court refused to charge that such facts 
constituted a new contract which would discharge Davis. 

6. Because the court erred in charging, after reading the 
sealing ordinance of 1865, that it was for the jury, under 
the evidence and instructions, to do between the parties 
what they thought was right and equitable. 

7. Because the court erred in charging that if Beall in- 
duced Vason not to pay the note when it fell due by prom- 
ising that if he would keep and invest the money otherwise, 
and loss was incurred, that he would make it all right, and 
Vason, acting on this agreement, invested the money, as the 
agent of Beall, in other securities, for Beall, and the same 
was lost, then the loss would be Beall’s, and the defendants 
were discharged ; but if Vason invested the money in other 
securities in his own name,and not that of Beall, then the 
loss of such securities was not Beall’s, and the defendants 
were not thereby discharged. 

8. Because the court erred in refusing to charge that if 
Vason did offer to pay the money, and Beall said he would 
not take it, then it was not necessary for Vason to present 
the money. 
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9. Because the court erred in excluding the answers of 
Mallory to the interrogatories propounded to him. 

10. Because the court excluded the evidence of Davis as 
to account of Vason & Davis against Beall, and to the ef- 
fect that the latter agreed to pay it in the settlement to be 
had of the note now sued on. 

The motion was overruled, and the defendants excepted. 


R. F. Lyon, for plaintiffs in error. 


C. B. Wooren, by A. Hoon, for defendant. 
Buiecktey, Judge. 


1. Where the action is by the trustee of a minor, against 
the makers of a promissory note payable toa third person 
or bearer, one of the makers executing the note as principal, 
the other as surety, an account in favor of a partnership 
composed of the two defendants, and against the plaintiff, 
not as trustee, but as an individual, is not proper matter of 
set-off. The cause of action and the alleged set-off are not 
mutual debts. 

2. A promise by atrustee that he will allow the amount 
of an account against himself personally, as a credit on a 
note held by him as trustee, is not obligatory upon the 
trust; and the breach of such a promise is no defense to an 
action upon the note, even though the account has become 
barred by the statute of limitations in consequence of delay 
to sue induced by the promise. 

3. For the purpose of avoiding the statute of limitations, 
a promise to pay the debt in a particular way, as to allow it 
in a future settlement, requires a writing to establish it, the 
same as any other new promise. While a parol contract 
would not serve to prevent the bar of the statute from at- 
taching, the breach of it after the bar had attached, might 
possibly be a cause of action—55 Ga.,1. The forbearance 


to sue till too late to sue, might be treated as performance, 
33 
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or part performance, on one side, and thus any writing be 
dispensed with as evidence—Code, $1951. But if any ac- 
tion is maintainable, the trustee, as such, is not the party to 
be sued. 

4. There being before the jury two lines of evidence, one 
tending to show a mere conversation resulting in the gratui- 
tous grant of solicited indulgence, the other tending to show 
an offer to pay the debt, failure or refusal of the creditor to 
accept payment, and certain stipulations for the retention 
and use of the money by the principal debtor, the court 
having charged the jury, first, that if the principal, with 
money enough in his possession to pay the whole amount 
of the note, offered to pay it, and the creditor neglected or 
refused to take the money, this would be such an act on the 
part of the creditor as would discharge the surety; and, 
secondly, that if, when the money was so offered, the credi- 
tor, instead of accepting it, induced the principal not to pay 
it, by promising that if he used it otherwise and sustained 
loss, he, the creditor, would make it all right, this, also, 
would be such an act on the part of the creditor as would 
discharge the surety :—the court did not err in adding, that 
if what occurred amounted only to a conversation touching 
payment, or touching the extension of the day of payment, 
and no such act was done by the creditor, the surety would 
not be discharged. 

5. When the court has charged the jury that certain 
facts, if true, would discharge the surety, it is unnecessary 
to repeat the same thing with variations; such as, “this 
was such a change of the contract as discharged the surety.” 

6. After the court has charged that an offer to pay would 
be sufficient, if the person making the offer had money 
enough in his possession, there is no occasion to add that 
the money need not have been presented. 

7. In order to discharge the principal debtor himself, on 
the ground that he invested Confederate money for the 
creditor, he must show that he invested it in the creditor’s 
name, or render some reason why he invested it otherwise. 
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In 35 Ga., 216, there was a direction to hold until the 
creditor called, as well as clear authority to invest. 

8. In administering the ordinance of 1865 for the adjust- 
ment of Confederate contracts, the jury may be charged, 
among other things, that it is for them, under the evidence 
and the instructions, to do between the parties what is right 
and equitable. This is equivalent to directing them to ren- 
der a verdict upon the principles of equity. 

9. An agreement “to do what is right,” raises the ques- 
tion of what is right under all the circumstances, and where 
the ordinance of 1865 is applicable, this question is for con- 
sideration by the jury, and not for final decision by the 
court in the shape of instructions dictating the verdict. 

10. Whether or not the same creditor rejected Confeder- 
ate money when offered by other debtors, was wholly irrele- 
vant; and his statement, in his evidence on the subject, 
was not admissible, nor was evidence admissible to contra- 
dict it. 

11. The verdict being rendered under the ordinance of 
1865, and no material error being found in the rulings of 
the court, and the evidence being conflicting, the judgment 
denying a new trial is affirmed. 

Judgment affirmed. 


ArcurpaLp Kiser, plaintiff in error, vs. E. W. Mrtier, de- 
fendant in error. 


1. Possession of land by a tenant of defendant in fi. fa., is possession 
of the defendant, and proof thereof since judgment, casts the onus 
upon the claimant to show a better title thereto. 

2. Whilst a judgment and eviction in ejectment by the defendant in 
ji. fa. against the possessor of the land, is no evidence against the 
claimant to show title thereto, neither the claimant, nor his ancestor, 
nor feoffor having been a party to such judgment, yet its admission 
to the jury merely to explain how the tenant came to hold under 
the defendant in fi. fa., it being otherwise shown that she did so 
hold, is not objectionable. 
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3. In order that claimant should show a perfect equity in himself by 
showing such equity in some link of his chain of title, he must con- 
nect all the links in a claim case down to himself, and if one fail, 
the chain is broken. Even if all the links were perfect, the posses- 
sion of land with bond for titles conditioned on the payment of a 
note received by the maker of the bond, and indorsed by the payee 
of the bond, would not constitute a perfect equity so as to recover 
of defendant in ejectment or claim, until the note was paid, even if 
the note were held by the maker of the bond until barred by the 
statute of limitations. If not paid until barred, it was the fault of 
the payee of the bond; having indorsed the note, it was his duty, 
as well as that of the maker, to pay it, and if he failed, he cannot 
charge laches upon the holder for not suing the maker until barred 
by the statute, he having given no notice to sue. 


Landlord and Tenant. Claim. Evidence. Before Judge 
Crawrorp. Marion Superior Court. October Term, 1876. 


Reported in the opinion. 
B. B. Huvtron & Son, for plaintiff in error. 
Bianprorp & Garrarp, for defendant. 


Jackson, Judge. 


This was a claim case tried before the superior court of 
the county of Marion. E. W. Miller had an execution 
founded on a judgment against Adams, levied on a lot of 
land, which lot was claimed by Kiser. The jury found the 
land subject. No motion for a new trial was made, but the 
defendant excepted to certain rulings of the court below, 
and assigns error thereon. 

The plaintiff in ff. fa. showed possession in the defen- 
dant, Adams, in 1863, but as his judgment was not obtained 
against Adams till 1874, it became necessary for him to 
show possession in defendant in ji. fa. since the judgment 
so a8 to change the burden of proof, and, prima facie, to 
condemn the land and make it subject. To that end the 
plaintiff introduced a judgment in ejectment in favor of 
Adams, the defendant in ji. fa., against one Mrs. Waller, 
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the tenant of the land, and who, after the judgment in 
ejectment, attorned to Adams. The claimant objected to 
this evidence on the ground that he was no party thereto, 
and error is assigned upon its admission. 

1. 2. Asa mere inducement to show how Mrs. Waller 
held the possession—to show the mere circumstances under 
which she became the tenant of Adams—we do not see 
that its admission to the jury was harmful. It hurt no- 
body. It simply explained the circumstances under which 
Mrs. Waller held the land for the defendant in fi. fa. If 
the plaintiff had simply showed that she was a tenant of the 
defendant, it would have been enough ; for her possession was 
then his, and this proof would have changed the onus; as 
this evidence simply explained how she became Adams’ ten- 
ant, we cannot see that it harmed anybody. 

3. The claimant then set up facts which he insisted 
amounted to a perfect equity to this land on his part. He 
set up a purchase of the land by him from one Watson, and 
a bond for titles from Watson, in 1865, but failed to show 
how Watson acquired title. If the link had been supplied, 
however, and he had showed the chain necessary to make 
his equity, it would have been a bond for titles from Adams 
to one Andrews, with payment by Andrews by the delivery 
of a promissory note to Adams, indorsed by Andrews, and 
which note an agent of Adams allowed to be barred by the 
statute of limitations, and possession at the time of levy. 
In other words, the precise point made is this: Does pos- 
session of land, with bond for titles to be made when a note 
is paid, give to the possessor a perfect equity so as to hold 
the land, when the party thus paying for the land with the 
note indorses the note himself? We think, clearly not. 
This court has held that a bond for titles, with possession 
and payment of purchase money, does give a perfect equity ; 
but in this case the note was not paid, and the purchaser 
from whom the claimant claims that he derived title, and 
whose equity he invokes, had himself indorsed the note, 
and the bond was conditioned on the payment by the prin- 
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cipal or the indorser. Before this purchaser had any equity 
to transmit to Kiser, he had to pay this note. Why did he 
not pay it and sue the maker before the statute barred the 
note? It was as much his business to pay the note, as the 
maker’s; and until it was paid, he had no title to the land, 
and could transmit none. 

The error assigned is, that the court refused to a 
that the claimant hada perfect equity upon these facts. 
We think that the court was right; first, because there is no 
evidence that the equity of Andrews, the holder of this 
bond for titles, was transmitted to Kiser, the claimant ; and, 
secondly, because until Andrews paid the note he had in- 
dorsed, he had no equity to transmit. 

Judgment affirmed. 


Rosert T. Wacker e al., commissioners, plaintiffs in 
error, vs. Joun O. FErri.t, ordinary, defendant in error. 


Where the creation of a certain office by the general assembly is pro- 
vided for in the constitution, and such office is created with the 
provision that the officer ‘‘ shall be appointed and commissioned by 
the governor of said state for a period of four years,” the office did 
not expire at the expiration of such term, but the appointee held 
over until his successor was qualified. 


Officers. County Matters. Commissioners. Before 
Judge Tompxins. Chatham Superior Court. February 
Term, 1877. 


Reported in the decision. 


Jackson, Lawron & Basineer; R. E. Lester, for plaint- 
iffs in error. 


Harrriner & Cutsnorm; A. P. & 8. B. Apams, for de- 
fendant. 
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Warner, Chief Justice. 


The complainant filed his bill in the superior court of 
Chatham county, against the defendants, with a prayer for 
an injunction, of which the following is a substantial copy: 

Humbly complaining, your orator, John O. Ferrill, ordi- 
nary of Chatham county, showeth, that by an act of the 
general assembly of the state of Georgia, approved 21st 
February, 1873, five commissioners and ew-officio judges 
were created and organized for said county, who, under the 
terms of said act, were to be appointed and commissioned 
by the governor of said state for a period of four years; 
that on or about the 21st of February, the governor did 
appoint and commission, as said commissioners, for the 
period of four years as aforesaid, the following persons, to- 
wit: Geo. P. Harrison, Robert D. Walker, M. H. Meyer, 
William W. Paine, and Edward C. Anderson, Jr., all of said 
county ; that, afterwards, said Harrison resigned his said 
office as commissioner, and William S. Lawton, of said 
county, was appointed in his place, to serve during his un- 
expired term ; and that on the — day of September, 1876, 
the said Anderson departed this life, and Christopher C. 
Casey, of said county, was appointed and commissioned in 
his place to serve during his unexpired term. 

And your orator further shows, that there is no provision 
in said act creating said commissioners, providing that they 
should act until their successors are appointed ; that there is 
no provision authorizing the appointment of any successors 
to them in said office ; but that, by express terms of said act, 
said commissioners were to be appointed and commissioned 
for a period of four years, and at the expiration of said term 
their term of office expired, and the office ceased to exist ; 
and that neither in said act, nor in any act amendatory 
thereof, is the power given to the governor to appoint suc- 
cessors to said commissioners, or to continue them in office 
after the expiration of the said term of four years from the 
said 21st February 1873. 
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And your orator further shows, that said act creating said 
commissioners, provides that they shall have the same juris- 
diction, to the exclusion of the ordinary, as was then exer- 
cised by said ordinary when sitting for county purposes ; 
and provides further, that they shall have original jurisdic- 
tion in directing and controlling the property of the county, 
in levying taxes for said county, in examining and settling 
the accounts of officers having the care of money belonging 
to the county, in examining and settling all claims against 
the county, in establishing roads, bridges and ferries, in 
providing for the support of the poor, and for the promo- 
tion of health, in regulating peddling and fixing the cost 
therefor, in fixing the cost for license for the sale of spir-. 
ituous liquors, and for the exhibition of shows, in superin- 
tending the registration of voters, establishing and abolishing 
election precincts, distributing the poor-fund, and receiving 
the bonds of county officers. And your orator shows that 
said act was amended by an act approved February 28th, 
1874, so as to give said commissioners power to issue writs 
of habeas corpus in certain cases, to appoint special consta- 
bles to fill vacancies in the office of constable, and to take 
charge of lunatics. All of which will more fully appear by 
reference to said acts, to which special reference is here 
made. 

And your orator further shows, that under and by virtue 
of said act creating said commissioners, the ordinary was re- 
quired to turn over to said commissioners all books and pa- 
pers relating to the jurisdiction and powers conferred by 
said act, and was prohibited from exercising any of the 
powers or functions so conferred upon said commissioners, 
and that now said commissioners have ceased to exist, the 
jurisdiction and powers that were taken from the ordinary 
and vested in said commissioners, have been restored to the 
ordinary, and that your orator, as ordinary, is alone entitled 
to exercise said jurisdiction and powers, and to have in his 
keeping and custody all the books and papers appertaining 
thereto. And your orator shows that notwithstanding the 





ATLANTA, JANUARY TERM, 1877. 515 


Walker e¢ al., com’rs, vs. Ferrill, ordinary. 


terms of said commissioners have expired, and that the period 
of time for which said commissioners were created and du- 
ring which they were to exercise their functions, has termi- 
nated, yet the said Robert D. Walker, William S. Lawton, 
William W. Paine, Mathias H. Meyer and Christopher C. 
Casey, still claim and assume to act as said commissioners, 
and to discharge the duties and exercise the powers that 
were vested in said commissioners by the acts aforesaid, and 
still retain possession of the books and papers aforesaid, 
and have refused, and still refuse, to comply with the re- 
quest and demand that your orator has made of them to 
cease to assume to act as said commissioners, and to turn 
over to your orator, as ordinary as aforesaid, all the books 
and papers appertaining to the office of commissioners, for- 
merly existing and held by them. And your orator is in- 
formed that certain documents, purporting to be commis- 
sions, and purporting to re-appoint said Walker, Lawton, 
Paine, Meyer and Casey, as commissioners for the term of 
four years from February 21st, 1877, are now in the pos- 
session of your honor, and that they, the said Walker, Law- 
ton, Paine, Meyer and Casey, have applied for them, and 
are requesting your honor to qualify them as said commis- 
sioners, although your orator avers that said pretended com- 
missions are issued without any authority of law, and are 
wholly null and void. 

Wherefore, as your orator can have no adequate relief 
except in a court of equity, to the end that the said Robt. 
D. Walker, William 8. Lawton, William W. Paine, Mathias 
H. Meyer and Christopher C. Casey, may be restrained and 
enjoined from acting, and from assuming to act, as said com- 
missioners, and from discharging and exercising, and from 
assuming to discharge and exercise, any of the rights, duties, 
powers and functions which vested in said commissioners 
under the act creating said commissioners, and the act or 
acts amendatory thereof, and from continuing to refuse to 
turn over to your orator, as ordinary as aforesaid, the books 
and papers appertaining to their offices as commissioners, 
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formerly existing, and from applying to your honor for said 
pretended commissions, and from qualifying under them ; 
and that John Williamson, as treasurer of said county of 
Chatham, be restrained and enjoined from paying any 
drafts, warrants or orders drawn upon him as treasurer, by 
said Walker, Lawton, Paine, Meyer and Casey, acting or 
assuming to act as said commissioners, and that the defend- 
ants be required to fully answer this bill, and that your or- 
ator may have such further relief as may appear to be 
proper. May it please your honor to grant, not only the 
writ of injunction restraining and enjoining the defendants 
as is above set forth, but also the writ of subpeena requiring 
them to appear on a day certain, and under a penalty therein 
named, to answer your orator fully in the premises, and to 
stand to and perform such decree as may then and there be 
tiade against them. 

The defendants, in pursuance of an order to show cause 
why the injunction prayed for should not be granted, ap- 
peared and demurred to the complainant’s bill, on the ground 
that it contained no equity which would authorize the 
chancellor to grant the injunction prayed for. The chan- 
eellor, after considering the demurrer, as well as the answers 
of the defendants, granted the injunction. Whereupon 
the defendants excepted. 

The 15th section of the 5th article of the constitution of 
1868, declares that “the general assembly shall have power 
to provide for the creation of county commissioners in such 
counties as may require them, and to define their duties.” 
The act of 1873 is “an act to create and organize commis- 
sioners of Chatham county, who shall be ex officio judges, 
to define their jurisdiction and duties, and for other pur- 
poses.” The first section of the act declares “that there 
shall be created and organized in the county of Chatham, 
state of Georgia, five commissioners of Chatham county, 
which commissioners shall be styled commissioners of Chat- 
ham county and ex officio judges.” The second section of 
the act declares “that said commissioners and ew officio 
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judges for the county of Chatham, state of Georgia, shall 
be appointed and commissioned by the governor of said 
state, for a period of four years,” ete. The other several 
sections of the act define the jurisdiction, powers, and du- 
ties of said commissioners. The first section of the act, it 
will be perceived, created and organized five commissioners 
for Chatham county, in pursuance of that clause of the 
constitution before cited, which authorized the general 
assembly to do so. The second section of the act provides 
for the appointment of the commissioners created and or- 
ganized by the first section for Chatham county, and declares 
that they shall be appointed by the governor for four years ; 
that is to say, the term for which the commissioners shall 
be appointed by the governor, to perform their duties un- 
der the act creating them, shall be four years, But the 
commissioners so appointed would be eligible to be re-ap- 
pointed after the expiration of four years, inasmuch as the 
129th section of the Code declares that “all officers are eli- 
gible to re-appointment, unless expressly declared to the 
contrary by the constitution or laws.” The 132d section of 
the Code declares that “all officers in this state must discharge 
the duties of their office until their successors are commis- 
sioned and qualified.” The 69th section of the Code also de- 
clares that “the governor shall appoint all officers and fill all 
vacancies, unless otherwise prescribed by the constitution 
and laws. All appointments to discharge a public duty, by 
the general assembly, or by the governor under its author- 
ity, are declared to be officers within the constitution.” 

In our judgment, the act of 1873, creating and organizing 
five commissioners for Chatham county, providing for their 
appointment, defining their jurisdiction and duties, is a 
permanent, constitutional, public law of the state: that the 
term for which the commissioners created and organized by 
it, to be appointed by the governor, is limited to four 
years ; but the act itself will continue of force until it is re- 
pealed ; and, at the expiration of four years from the date 
of the appointment of the commissioners under the provis- 
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ions of that act, it was the duty of the governor to re-appoint 
them, or to appoint others in their place ; and it will con- 
tinue to be the duty of the governor to do so, at the expi- 
ration of every four years, under the provisions of the Code, 
until the act shall be altered or repealed. There are no 
words in the act limiting its operation to any definite period 
of time, or which indicate, by any fair construction thereof, 
that it was the intention of the legislature that it should be 
a temporary law for four years only. The law creating the 
commissioners did not expire with the period of time for 
which that law declared they should be appointed under it. 
The law continued indefinitely until altered or repealed. 
The commissioners created by it were to be appointed, as 
therein provided, every four years. The fact that the word 
“ successors ” is omitted in the act, has no legal significance 
whatever, in view of the general law of the state as declared 
by the 132d, 69th and 129th sections of the Code before cited, 
of which the general assembly must be presumed to have 
had knowledge at the time the act was passed, and, therefore, 
it was not necessary to have repeated the general law of the 
state in the act in relation to the successors of the commis- 
sioners created by it, or the re-appointment thereof by the 
governor, after the expiration of the time for which they 
were appointed. The general law of the state had already 
provided for these things, so long as the act creating and 
organizing commissioners for Chatham county remained un- 
repealed and unaltered. It follows, therefore, that the 
granting of the injunction prayed for by the chancellor was 
not only without authority of law, but in violation of the 
act of the general assembly of the state of Georgia of the 
2ist of February, 1873. 
Let the judgment of the court below be reversed. 
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Wim T. Famsroves, plaintiff in error, vs Tuomas Amis, 
for use, defendant in error. 









. When a tract of land is divided by the line of the county in which 
the defendant in execution resides, the whole tract can be levied 
upon and sold, as his property, by the sheriff of that county, but 
not by the sheriff of the adjoining county. 

2. When, on the trial of a claim case involving land divided by a 
county line, it appears from the plaintiff’s evidence that, by reason 
of the defendant’s residence in the other county, the levy and all the 
subsequent proceedings have been, and are, in the wrong jurisdic- 
tion, the court should, on motion of the claimant, order the levy 
dismissed; or if the fact of such residence is not made to appear by 
the plaintiff’s evidence, but does appear from evidence introduced 
by the claimant, the verdict of the jury ought to be in favor of the 

claimant. 




















Levy and Sale. Sheriff. Claim. Practice in the Supe- 
rior Court. Before Judge Porrte. Oglethorpe Superior 
Court. April Term, 1876. 






On January 7th, 1875, an execution in favor of Thomas 
Amis, for use, against Pendleton S. Fambrough, was levied 
by the sheriff of Oglethorpe county upon a tract of land 
situated partly in the said county, and partly in the county 
of Clarke. A claim was interposed by William T. Fam- 
brough. 

The evidence showed clearly that the defendant resided 
in the latter county. The jury found the property subject. 

The claimant moved for a new trial because the court 
erred in refusing to dismiss the levy when it appeared from 
the evidence of plaintiff in fi. fa. that the defendant resided 
in the county of Clarke, and in charging that the superior 
court of Oglethorpe county had jurisdiction of the case. 

The motion was overruled, and the claimant excepted. 

The evidence, so far as material, is stated in the opinion. 















J. D. Matuews; Port Barrow, for plaintiff in error. 






Sam. Lumpkin; JounC. Resp; J.T. Orive, for defendant. 
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Bieck.ey, Judge. 


1. Where land subject to levy lies partly in two counties, 
and the defendant’s residence is in one of them, the sheriff 
of that county may seize and sell the whole tract. This is the 
true meaning of section 3644 of the Code, in so far as it ap- 
pliesto suchacase. The section expressly authorizes the sale 
to be made in that county. By whom? Of course, by the 
officer empowered by law to make sales of land there under 
legal process generally. It follows, also, we think, that the 
sheriff of the other county cannot make the levy. There 
is no provision of law for transmitting an execution from 
the one sheriff to the other, after the levy is entered, for 
the purpose of having the sale effected. And no such 
provision is needed. There is no reason for having both 
sheriffs to act, where the action of one of them would be 
quite sufficient. All that the creditor has to do, is to pass 
by the sheriff that cannot sell, and put his process in the 
hands of the one that can sell. The latter has the same 
power over tne whole tract as if the tract lay entirely 
within his own county. He can levy upon it, as well as 
sell it. The other sheriff can do neither. If the defendant 
in execution did not reside in either of the two counties, 
then the sheriff of either county could both levy and sell. 
It is the defendant’s residence in one of the counties that 
creates the restriction. The section of the Code referred 
to reads thus: “ A sheriff or other levying officer, shall not 
sell land out of the county in which he is sheriff, or such 
officer, except when the defendant in execution shall own a 
tract or tracts of land divided by the line of the county of 
his residence, in which case it may be sold in the county of 
his residence; or if such tract of land is in other than that 
of the defendant’s residence, it may be levied on and sold 
in either county.” 

2. The levy was made by the sheriff of Oglethorpe. Had 
the defendant resided in that county, or in neither county, 
this levy would have been authorized by law. On the face 





ATLANTA, JANUARY TERM, 1877. 521 


Fambrongh vs. Amis, for use. 


of the levy, there was no objection to it; for it disclosed 
nothing as to the locality of the defendant’s residence. The 
claim was properly interposed, and was returned to the 
proper court—the superior court of Oglethorpe. Not until 
evidence was introduced on the trial of the claim, did it 
appear that the defendant resided in Clarke. That fact 
was left in some doubt by the plaintiffs evidence, and, 
therefore, we do not hold that the court erred in not dis- 
missing the levy on the claimant’s motion. But the doubt 
was cleared up by the claimant’s evidence, and for that rea- 
son the verdict should have been for the claimant. The 
court erred in giving any instructions which either assumed 
Oglethorpe to be the proper county for the levy to be made 
in, or left the jury free to find for the plaintiff, if they be- 
lieved, under the evidence, that the defendant resided in 
Clarke. As against the levy on trial, the claimant was en- 
titled to a verdict, for the reason that the sheriff of Ogle- 
thorpe had no power to make the levy if the defendant’s 
residence was in Clarke. 

It was suggested in argument, that the levy was good as 
to so much of the tract as lay in Oglethorpe. But we think 
otherwise. The levy was one and indivisible. There was 
no attempt by the sheriff to levy on less than the whole 
tract, nor was there any description of the part lying in 
Oglethorpe, as a distinct parcel. There is little or no doubt 
but that the sheriff had the power to levy on that part of 
the tract lying in Oglethorpe, but he did not do it. He 
levied on the whole. 

The other questions made in the record are swallowed up 
in what has been decided. On the facts of the case, there 
could have been no legal verdict against the claimant. 

Judgment reversed. 
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E. J. Harp, plaintiff in error, vs. E. M. Jounsron, de- 
fendant in error. 


1. A verdict for $60.00 principal, interest and costs, means, in effect, 
$60.00 principal, with interest and costs, and the court may order it 
corrected so as to read ‘‘ with interest and costs.” 

. The surety to a joint and several promissory note, is not discharged 
because in a suit against the principal the justice gave judgment for 
the principal, especially if the bearer of the note consulted the surety 
before trading for it, and when he sued the principal relied on the 
surety’s promise to attend to the suit—especially as it did not appear 
but that the judgment was only a dismissal of the case. 


Verdict. Amendment. Principal and Security. Joint 
and several contracts. Before Judge UnpERwoop. Floyd 
Superior Court. July Term, 1876. 


Reported in the opinion. 
Wrieut & Fraruerston, for plaintiff in error. 


No appearance for defendant. 
Jackson, Judge. 


Johnston sued Hardin as one of the makers of a joint and 
several promissory note in a justice court. The justice gave 
judgment for Johnston, and the case was carried by appeal 
to the superior court. The jury found a verdict for “sixty 
dollars, principal, interest and costs.” The next day the 
court granted an order amending the verdict by inserting 
the word “with,” so that it should read $60.00, principal, 
with interest and costs. It was in proof that Hardin was 
security only, and that the principal had been sued and judg- 
ment had for him in a justice court, but what sort of judgment, 
whether of dismissal, or otherwise, did not appear. Johnston 
also testified that he consulted Hardin before he traded for 
the note, and was told by Hardin that it was good, and that 
when he sued the principal Hardin was to attend to the case. 

A motion was made for a new trial, and two points are 
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made and insisted on here: first, that the court erred in cor- 
recting the verdict; second, that the judgment for the 
principal released the surety. 

We think, under the facts here, neither point is well taken. 

1. The verdict could not have well meant that sixty dol- 
lars should cover costs as well as principal and interest ; but 
we think it meant just what the order of the court below, 
in amending it, made plainer, to-wit: that it meant sixty 
dollars principal, with interest and costs besides. 

2. The judgment for the principal, without more, did not 
release the surety under these facts. We do not know what 
sort of a judgment it was. We suppose, probably, the case 
was dismissed for want of prosecution. Atall events, John- 
ston swore that Hardin, the surety, was to attend to it, and 
that on his recommendation he had bought the note. We 
see no error in overruling the motion for a new trial, and 
the judgment is affirmed. 


Tue Port Royat Ramtroap Company, plaintiff in error, vs. 
Pavut F. Hammonp, defendant in error. 


1. A court of chancery, in this state, has no jurisdiction to compel a 
domestic corporation to go into a foreign state and specifically exe- 
cute a contract, by opening ditches on complainant’s land, keeping 
the same open to a certain depth, constructing and keeping in repair 
cattle-guards thereon, and on its failure thus to perform, to enforce 
that decree by attachment and sequestration of its property in this 
state. 

. Where the same corporation was chartered in two states, whilst, for 
some purposes, it may be regarded as one entire entity, yet, not for 
the object above specified. Under the charter granted in this state, 
the corporation could only contract for the right of way over lands 
here, therefore the agreement sought to be enforced must have 
been made with the South Carolina corporation, and specific per- 
formance should be decreed by the courts of that state. 
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Equity. Specitic Performance. Jurisdiction. Corpor- 
ations. Contracts. Before Judge Gibson. Richmond Su- 
perior Court. April Term, 1876. 


Reported in the decision. 
Frank H. Miter, for plaintiff in error. 
Barnes & Cummine, for defendant. 


Warner, Chief Justice. 


It appears from the abstract of the record in this case, 
that the Port Royal Railroad Company was incorporated by 
the state of South Carolina, December 21, 1857, and its 
charter points out the method of assessing damages for the 
right of way. 

This South Carolina corporation was incorporated by act 
of the legislature of Georgia, December 19, 1859. 

By act of September 22, 1868, the legislature of South 
Carolina passed a general law granting rights of way to 
railroads, section 7 of which act provides that whenever the 
same are abandoned, the soil reverts to the original owners. 

On the 22d of May, 1872, Paul F. Hammond, for three 
thousand dollars, conveyed to the Port Royal Railroad Com- 
pany,astrip of land two hundred feet wide, running the 
course as then surveyed, through the Cathwood planta- 
tion, a distance of one mile and a half. The deed was at- 
tested by H. R. Cook and T. T. Hammond, and recites as 
follows : 

“ Provided, always, and this deed is upon the express con- 
dition— 

“1st. That the right of way is granted under the ‘restric- 
tions of the act of the General Assembly of South Caro- 
lina of September 22, 1868, and if abandoned reverts back 
to the party of the first part. (The land conveyed being in 
the state of South Carolina.) 

“2d. That the system of drainage shall remain the same as 
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now, except that such ditches as have been filled up by the 
party of the second part,are to be re-opened by it, and 
the ditches to remain of such depth as to allow, as hereto- 
fore, the drainage of the land the depth of five feet. 


“3d. That whenever the road crosses the line of any 
fence or other enclosure of the party of the first part, the 
party of the second part shall construct and keep in repair 
proper and sufficient cattle-guards or stock-gaps. 


“And provided further, that whenever it may become 
necessary for the said railroad to occupy a space wider than 
the width of said strip of land, by reason of cuttings and 
fillings, it shall and may be lawful for them to occupy as 
much land outside the limits of the said strip as may be 
necessary to deposit waste earth and to construct embank- 
ments, and that the said company shall, at all times, have 
the right to cut down and remove any tree or trees which 
from the position or condition of it or them, may in any 
way endanger the track or property of the said company, 
notwithstanding the said tree or trees may be without the 
limits of the said strip of land.” 


To April term, 1874, Paul F. Hammond filed his bill in 
Richmond superior court, in this state, against the Port 
Royal Railroad Company, to enforce specific performance 
of the provisions of the said deed to the right of way, and 
to recover damages for not performing them. 

On April 20th, 1874, the defendant filed its demurrer on 
the following grounds: 

“1. There is no equity in the bill. 

“2. Complainant has an adequate remedy at law. 

“3. There is no allegation in the bill that such an action 
would lie under the laws of South Carolina.” 

At the hearing at April term, 1875, this demurrer was 
overruled. 

On the trial of the case, the jury found a verdict in favor 
of the complainant for the sum of $3,000 damages up to the 
time of the filing of the complainant’s bill, and that the de- 
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fendant, the Port Royal Railroad Company, be required to 
comply with its agreement, as set forth in the deed made by 
the complainant, within ninety days, under a penalty of five 
thousand dollars. The defendant made a motion for a new 
trial, on the ground that the court erred in overruling the 
demurrer, and on various other grounds therein set forth, 
which was overruled by the court—on condition that the 
complainant would write off from the verdict the penalty of 
five thousand dollars, the defendant paying the $3,000.00 
damages assessed within thirty days. Whereupon the de- 
fendant excepted. 

1. The defendant is a Georgia corporation, created by an 
act of the general assembly of this state, and its powers and 
duties are to be exercised and performed within the territo- 
rial limits of the state. As an artificial person, it has no 
extra-territorial existence—1l4 Ga. Rep., 328. The object 
and prayer of the complainant’s bill is, that the defendant 
may be decreed to specifically execute the contract, alleged 
to have been made with the defendant, for the right of way 
for its railroad through the lands of the complainant, situ- 
ated and being in the state of South Carolina, and te recover 
damages for the injury already sustained from the non-per- 
formance of that contract. The complainant’s equity is 
based upon his alleged right to have the defendant com- 
pelled, by a decree of the court of this state, to specitically 
perform the alleged contract in the state of South Carolina, 
by keeping the ditches open upon the complainant’s land, 
situated in that state, to the depth of five feet, and to con- 
struct, and keep in proper repair, sufficient cattle-guards or 
stock-gaps, upon the complainant’s land, in the state of 
South Carolina. There is no doubt that when a court of 
equity has jurisdiction of the person of a defendant, it may 
decree the specifie performance of a contract for the con- 
veyance of land situated in a foreign state or country, and 
also restrain a defendant by injunction in certain specified 
cases, by acting upon the person of the defendant within its 
jurisdiction ; and that is the principle which the complainant 
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insists should be applied to the defendant in this case. Al- 
though a court of equity will act upon the person of a de- 
fendant within its jurisdiction, and compel the specific exe- 
cution of a contract in relation to lands in a foreign state, on 
a proper case being made, still, we are not aware that the 
court has ever gone to the extent of compelling a defendant, 
by its decree, to go into a foreign state and specifically exe- 
cute a contract there, even in the case of a natural person ; 
and, more especially, when the defendant is an artificial 
person, having no legal existence beyond the territorial 
limits of the state which created it. 

The court of equity of Richmond county, in this state, 
had no jurisdiction to compel the defendant, by its decree, 
to go into the state of South Carolina and specifically exe- 
cute the alleged contract, as set forth in complainant’s bill, 
by opening the ditches on complainant’s land there, and keep- 
ing the same open to the depth of five feet, and by con- 
structing and keeping in repair proper and sufficient cattle- 
guards, or stock-gaps thereon, and, upon its failure to do so, 
to enforce that decree by an attachment and sequestration 
of its property in this state. 

If the acts required to be done on the part of the defendant, 
by the decree of the court, in the specific execution of the 
contract in question, were required to be performed in this 
state, there would not seem to be any well-founded objection 
to the jurisdiction of the court, notwithstanding the land, 
the subject matter of the contract, is situated in the state of 
South Carolina. This, however, is as far as the principle 
contended for has been recognized.) See Wharton on Con- 
flict of Laws, sections 288, 289, 290. But the specific exe- 
cution of the contract, as prayed for in complainant’s bill, 
can only be performed by going on the land in South Caro- 
lina and cutting ditches upon it there to the depth of five feet, 
and keeping them open so as to effect the stipulated drainage 
of the land, and by constructing and keeping in repair proper 
and sufficient stock-gaps thereon. To hold that the court has 
jurisdiction to grant the specific relief prayed for against the 
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defendant, would be to decide that a corporation, an artificial 
person, having no legal existence beyond the territorial limits 
of the state which created it, can be compelled to go into 
another state in which it has no legal existence, and there to 
cut and keep open ditches, construct and keep in repair stock- 
gaps on the complainant’s land in that state, and, upon its 
failure to do so, that its property, in this state, may be at- 
tached and sequestrated to compel the performance of such 
specific acts by the defendant in a state and country where 
it has no legal existence to perform the same. 

2. If it should be said that the incapacity of the courts of 
this state to enforce the decree prayed for in rem, by the 
defendant, in the state of South Carolina, where the land is 
situated, would constitute no objection to the right of the 
complainant to maintain his suit against the defendant in 
this state, and obtain a decree here for the specific perform- 
ance of the alleged contract, the reply is, that! by a fair in- 
terpretation of the act of 1859, incorporating the defendant 
in this state, no contract for the right of way for its road 
could have been made with it, except for its right of way over 
lands in this state, from the boundary line between the two 
states to the city of Augusta, and that being so, the contract 
for the right of way over the complainant’s land in South 
Carolina, as alleged in his bill, must necessarily have been 
made with the South Carolina corporation, in which state the 
land is situated, and not with the Georgia corporation, in 
which latter state the land in question is not situated. Whilst 
it may be true that, for some purposes, the corporation may 
be treated as an entire corporation in both states, but not 
for the purpose of decreeing the specific performance of a 
contract made with the corporation of one state, in which 
the land is situated, against the corporation of the other 
state, with which the contract was not made—and in which 
the land is not situated. It would, therefore, seem to be 
much more equitable and just that the complainant should 
seek a specific execution of the alleged contract against the 
corporation with which it was made, and in the courts of 
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the state in which the land is situated, and obtain his decree 
in accordance with the laws of that state, and where the 
court will have jurisdiction to enforce it in conformity 
therewith. The specific execution of contracts by a court 
of equity must always rest in the sound discretion of the 
court. To compel the Georgia corporation, by a decree of 
the court, to specifically perform the alleged contract, made 
by the complainant with the South Carolina corporation, 
and to enforce its performance in the latter state by an at- 
tachment and sequestration of its property situated in Geor- 
gia, would be unfair, unjust, and against good conscience, 
inasmuch as its property in this state may not be more than 
sufficient to discharge its own contracts and liabilities to its 
creditors here. 

In our judgment the court erred in overruling the de- 
fendant’s demurrer to the complainant’s bill. 
Let the judgment of the court below be reversed. ai 


Rosert P. Sarra, plaintiff in error, vs. Joseph Hornessy 
et al., defendants in error. 


1. A bond for titles, and the holder’s interest in the land to which it 
relates, pass to his assignee in bankruptcy. After the assignee has 
disposed of the land to the obligor in the bond, though done illegally, 
fraudulently, and without consideration, the bankrupt cannot re- 
claim it by bill in the state court, and have a conveyance decreed to 
himself, or damages awarded for a breach of the bond; his bill not 
alleging, either that the land or the bond constituted any part of his 
exemption, or that they were in excess of sufficient assets to satisfy 
all claims proved in bankruptcy against his estate. 

2. If it would aid the complainant’s case to aver that he had withdrawn 
from bankruptcy, he has not so averred, except by way of reciting 
the contents of a previous bill, which is not sufficient; neither has he 
pleaded or exhibited any judgment of the court of bankruptcy per- 

mitting him to withdraw. 


Equity. Bankrupt. Jurisdiction. Before Judge Bv- 
CHANAN. Campbell Superior Court. August Term, 1876. 
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In December, 1874, Robert P. Smith filed his bill in the 
superior court of Campbell county, against Joseph Hornesby, 
of Campbell county; Ophelia M. Gorman and James M. 
Gorman, of Coweta county; S. C. Weems, of Spalding 
county; and W. J. Smith, of Henry county, making, in 
brief, the following case : 

On October 17th, 1858, Wm. H. Smith, brother of com- 
plainant, bought of Joseph Hornesby, land, for $3,000.00, 
one-half cash, balance to become due on December 25th, 
1860. Complainant took transfer of bond by purchase, and 
gave Hornesby his note for time payment. Was unable to 
meet note when it matured. Wm. H. Smith was security 
thereon. On March 12th, 1866, Hornesby sued this note, 
and recovered judgment on October 15th, 1866, for princi- 
pal of $1,605.00, and $652.25, interest to date of judgment. 
Execution issued on January 12th, 1867. 

On — day of , 1867, complainant filed his petition in 
bankruptcy. On October 20th, 1867, Hornesby collected 
from the deputy sheriff of Henry county $792.50, proceeds 
of complainant’s property sold before application in bank- 
ruptey was filed. On the 14th of November, 1867, Hornes- 
by, combining and confederating with his step-daughter, 
Ophelia M. Austell, to defraud complainant, took possession 
of said land and conveyed it to the said Ophelia for the 
pretended sum of $2,500.00, and placed her in possession. 

Subsequently, Hornesby and Weems, assignee in bank- 
ruptey, combined to defraud complainant, and said Weems, 
for no consideration, conveyed, by written agreement, to the 
said Hornesby, all the interest which complainant had in said 
land. Thereafter, on February 3d, 1868, said Hornesby 
required W. H. Smith, security, to settle up the balance due 
on said f/%. fa., and transferred the same to him. On Octo- 
ber 7th, 1871, W. H. Smith, security, transferred the fi. fa. 
to one W. J. Smith, of Henry county, who took the same 
fully informed of the equity of complainant. About the 
— day of November, 1871, he caused the same to be levied 
on said land. 
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On May 2d, 1872, complainant filed his bill in Henry 
county, alleging aforesaid facts, and that complainant, since 
date of transfer of bond for titles by Weems, assignee, has 
withdrawn from bankruptcy. Prayed relief and injunction. 

Said bill remained in court until October adjourned term, 
1873, at which term it was ordered to be dismissed, because 
the right of action of complainant was barred by the statute 
of limitations, and because the superior court of Henry 
county had no jurisdiction. This judgment was reversed on 
first ground, and affirmed on last. (See 53 Ga., 182.) 

Ophelia M. Austell, now Gormon, with her husband, Jas. 
M. Gormon, have been in possession of said land from No- 
vember 14th, 1867, to present time, of yearly value, for rent, 
of $500.00. Complainant is ready and willing to pay the 
balance of the purchase money due on said execution, and 
tenders it. The land, if sold with present cloud upon title, 
will bring comparatively nothing. 

Prays as follows: 

1. That W. J. Smith be enjoined from proceeding to sell 
said land under the aforesaid levy, until a hearing can be 
had on this bill. 

2. That the deed made by Hornesby to Ophelia M. Austell 
be set aside. 

3. That the transfer of the bond for titles made by Weems, 
assignee, to Hornesby be vacated. 

4. That complainant have a general judgment against 
Hornesby, Ophelia M. and her husband, James M. Gormon, 
for $3,000.00 for rent. 

5. That W. J. Smith be decreed to accept the sum of 
money due on said execution, which is tendered, and to de- 
liver up the same to be entered satisfied. 

6. That Hornesby be decreed to execute to complainant a 
good and sufficient warranty deed to the land, and that com- 
plainant have a writ of possession for the same. 

7. Prays subpoena and general relief. 

Subsequently complainant amended his bill substantially 
as follows: 
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Since the filing of the bill, the defendants have answered 
setting up that, at the time said Ophelia M. purchased the 
land from Hornesby, she had no notice that complainant had 
any equity in, or claim to,the same. Complainant, there- 
fore, insists that if she purchased in good faith and without 
notice, that complainant would be entitled to recover of 
Hornesby the $1,500.00 paid him in the first instance, with 
interest thereon ; also, $792.50 collected by Hornesby on his 
execution, with interest thereon, less the value of the rents 
during the period complainant had the same in possession ; 
also, the amount due on said execution, now held by W. 
J. Smith against complainant, unless the said Hornesby shall, 
within a reasonable time after the rendition of a decree in 
this case, procure said execution to be entered satisfied and 
returned to the proper court. 

Prays as above indicated, and for general relief. 


To this bill were attached the following exhibits: 


1. Execution therein referred to with following entries: 

(a) Receipt of plaintiff's attorney for $792.50, amount 
realized from sale of debtor’s property, of date October 24th, 
1867. 


(d) “ GrirFin, Ga., December 25th, 1867. 
“This execution settled this day by mutual consent, with 
the exception of $158.00 now due and unpaid on this fi. fa. 
[Signed ] “Samuret C. WrEeEms, 
“ Assignee. 
“F. §. Frren, 
“ Attorney for Hornesby.” 
(c) “This balance settled by W. H. Smith, security, Feb- 
ruary 3d, 1868. 
[Signed ] “ JoserH Hornessy.” 


(d) “I, W. H. Smith, security, transfer the within 7. fa. 
to W. J. Smith, without recourse on me. This October 7th, 
1871. 

[Signed ] “'W. H. Smrrn.” 

2. Deed from Hornesby to Ophelia M. Austell. 
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3. “ Districr Court or Untrep Srates, 
“ For NortHern District or GEORGIA, 
“(Grirrin, November 27th, 1867. 

“In person appeared before me, Alexander Murray, regis- 
ter, Robert P. Smith, who being duly sworn, saith, that 
since he filed his application in bankruptcy, he has lost a note 
for $21.00, signed by Mr. Leak, which is embraced in sched- 
ule 4, a, a part of the assets mentioned, and that he has been 
unable to find it. Deponent further swears that the bond 
of Joseph Hornesby, of Campbell county, as described, was 
also taken, or mislaid, during the Sherman raid, and he has 












been unable to find it. “ Rosert P. Smrra. 
“Sworn to and subscribed before me this 27th November, 
1867. “ ALEXANDER Murray, 





“ Register in Bankruptcy.” 


“At Griffin, on the 2d of December, 1867, this day, I 
transfer to Joseph Hornesby, of Campbell county, in lieu of 
a bond held by R. P. Smith, the above indenture. Said bond 
was given by Joseph Hornesby to W. H. Smith, and trans- 
ferred by him to Robert P. Smith. 

[Signed ] “Samuret C. Weems, Assignee.” 

On demurrer, the bill was dismissed as not entitling com- 
plainant to the relief prayed for, or any other. 

To this ruling complainant excepted. 













L. S. Roan; Jackson & Lumpxmy, for plaintiff in error. 









Tuomas W. Laruam; Grorer N. Lester, by brief, for 
defendants in error. 





Bieck.ey, Judge. 





When, at the time of the adjudication in bankruptcy, the 
bankrupt is the owner of a bond for titles to-land, with the 
purchase money partially paid, his assignee, as a general 
rule, succeeds to his interest in the bond and in the land. 
If the assignee, while in office, convey, in writing, to the 
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maker of the bond, “all the interest, right and title” which 
the bankrupt had in and to the land, the bankrupt cannot, 
afterwards, maintain a bill, in the state court, for specific 
performance of the contract to convey according to the 
bond, or for compensation in damages for a breach of the 
condition. It will make no difference that the bill alleges 
that the transaction between the assignee and the obligor 
was unlawful, fraudulent, and without consideration. Nor 
will it aid the complainant that he avers, in his bill, that he 
had alleged in a previous bill, filed for the same object, that 
he had withdrawn from bankruptcy, he not directly averring 
in the present bill that he had withdrawn, and not pleading 
or exhibiting any judgment of the court of bankruptcy per- 
mitting him to withdraw. And, moreover, it not appearing 
either that the land or the bond was assigned to the com- 
plainant as exempt in bankruptcy, or that his other assets 
were sufficient for the discharge of all his debts. Although 
the assignee, as well as the obligor in the bond, is a party 
defendant to the bill, the court below was right in sustain- 
ing the demurrer; as, on the facts alleged, the jurisdiction 
to call the assignee to account for mal-administration, is in 
the court of bankruptcy, if anywhere. Difficulties in the 
case on account of the lapse of time, ete., need not be con- 
sidered, inasmuch as the judgment finally disposing of the 
bill, on demurrer for want of equity, is affirmed for the rea- 
son stated above. 
Judgment affirmed. 


Tae Western AND ATLANTIC Rattroap Company, plaintiff 
in error, vs. Joun B. Brown, defendant in error. 


1. Justice courts have jurisdiction in all civil cases arising er delicto, 
as well as ex contractu, up to $100. Hence, those courts have juris- 
tion in cases where railroad companies are sued for killing stock 
whose value does not exceed that sum. The remedy provided in 
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section 3043 of the Code et seg., is merely cumulative, and does not 
oust the regular justice courts of their jurisdiction. 

. A verdict or judgment for an intermediate sum between the highest 
and lowest value proven, will be sustained, though no witness has 
sworn to the specific amount_found. 


Justice Courts. Jurisdiction. Constitutional Law. Dam- 
ages. Torts. Before Judge McCurcuren. Whitfield Su- 
perior Court. October Term, 1876. 


Reported in the opinion. 


Jounson & McCamy, by J. L. Brown, for plaintiff in 


error. 


Suumate & Wit.iamson, by brief, for defendant. 


Jackson, Judge. 


Brown sued the company in the justice court for dam- 


ages laid at $35.00, in killing a cow, by regular summons. 
The justice of the peace gave judgment against the com- 
pany for twenty-five dollars, and the case was carried up by 
certiorari, and the judgment was sustained. 

It is brought here on two points: first, that justice courts 
proper, have no jurisdiction in cases for damages, especially 
against railroad companies; and second, that the court ren- 
dered judgment for a sum intermediate the higher and 
lower sums proven. 

1. We think that the constitution settles the first point. 
It gives jurisdiction in all civil cases up to $100.00. Code, 
§5104. This was a civil case. The special remedy pro- 
vided in section 3043 of the Code, and the sections follow- 
ing, are merely cumulative—optional with the party. It 
does not oust the general jurisdiction of the justice courts. 

2. Nor do we think that the other point is more tenable. 
The judgment was for $25.00. Various sums from $50.00 
down below $25.00, were proven to be the value of the cow 
killed. The justice seems to have averaged the different 
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opinions of the witnesses, and though no witness swore to 
the exact sum the court gave judgment for, the evidence 
supports sufficiently the judgment—it being intermediate 
between the sums proven. 

Judgment affirmed. 


Joun W. Branpon, administrator e¢ al., plaintiffs in error, 
vs. FrEEMAN H. Rowe, administrator, defendant in error. 


. It is error for the court to assume, in its charge, a state of facts not 
shown by the evidence. 

. Where an administrator de bonis non, cum testamento annexo, in de- 
fense to a bill for account and settlement by the legatees, sets up 
that he, in good faith, received Confederate money for debts due 
the estate, and that it had become valueless, the facts and circum- 
stances under which such money was received must be clearly and 
satisfactorily shown. 

4 


Charge of Court. Administrators and Executors. Con- 
federate Money. Before Judge Tompxis. Laurens Supe- 
rior Court. April Adjourned Term, 1876. 


Brandon, as administrator of John T. Fulwood, deceased, 
and as next friend of John I. Fulwood, a minor, together 
with Mrs. Brandon, the mother of said minor, who also sued 
as his next friend, filed a bill,on March 11, 1875, against 
Rowe, administrator of Mary Jones, deceased, making, in 
brief, the following case : 

In 1856 Mrs. Mary Jones, who was the grand-mother of 
John T. Fulwood, died. By her will, which was duly pro- 
bated and recorded, she bequeathed to him all of her estate, 
both real and personal, consisting of three thousand acres of 
land in Laurens county, a number of slaves and other per- 
sonal property—all aggregating in value $200,000.00, or 
other large sum. One Francis Thomas was the executor 
of the estate, and had the management of it until 1859, 
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when Rowe was appointed administrator de bonis non. On 
June 29th, 1861, Rowe had in his hands, besides lands and 
negroes, $11,729.39 in currency which was at par with gold. 
From July ist, 1861, to July 1st, 1862, he received, besides 
interest, $4,018.64 in excess of disbursements; to July Ist, 
1863, $4,027.44; and to July Ist, 1864, $3,134.48. All of 
these sums, with interest, complainants claim to be due and 
unpaid. On February 19th, 1861, John T. Fulwood exe- 
cuted a deed of trust by which he conveyed to one John W. 
Rabun all of the property which had been devised to him 
by his grand-mother, in trust for his wife and such child or 
children as should be born to them, with certain reserva- 
tions immaterial here. Rabun accepted the trust, but never 
acquired possession of any of the trust property or money, 
which remained in the hands of Rowe. In 1865 Fulwood 
died, leaving a wife and minor child. Afterwards Rabun 
also died, and no one has ever been appointed to succeed 
him. In 1866 Mrs. Fulwood became her husband’s admin- 
istratrix, but the next year her letters abated by her mar- 
riage with Brandon. The estate remained unrepresented 
until 1873, when Brandon became administrator de bonis 
non. The minor, J. I. Fulwood, has no guardian, and, 
therefore, sues by next friend. Rowe has never made any 
final settlement of the estate of Mrs. Jones. Such a settle- 
ment has been demanded of him by complainants, and re- 
fused. Discovery was waived. 

The bill prayed for account and settlement with Rowe, 
and for general relief. 

Exhibit “A” contained a copy of the will of Mrs. Jones, 
in which she devised her property to Partin, Thomas and 
Coombs, for the use of J. T. Fulwood, and to vest in the 
heirs of his body at his death. 

Defendant demurred to the bill, and answered substan- 
tially as follows: 

About the beginning of the war defendant, as adminis- 
trator de bonis non of Mrs. Jones, received property of the 
estate, consisting of Confederate money and bonds, negroes, 
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and notes for negro hire. As the war continued, Confeder- 
ate money depreciated in value, and defendant did not con- 
sider it for the interest of the estate to attempt to collect 
such notes. What collections he did make, were applied to 
the payment of the debts of the estate, or turned over to 
Fulwood, Rabun, or Mrs. Fulwood (now Mrs. Brandon), 
or perished on his hands as next stated. By the results of 
the warthe negroes were freed, Confederate money and 
securities became valueless, and a large number of the notes 
insolvent. The constitution of 1868 prohibited the collec- 
tion of notes given for negro hire; and this was not altered 
until it was decided in conflict with the constitution of the 
United States, by the supreme court, in 1871. In the mean- 
time the limitation act of 1869 was passed, by which the 
collection of all of the notes was barred. Thus, although 
defendant used all due diligence, the property of the estate 
in his hands became valueless. Further, in 1863 or 1864, 
hearing that Rabun had been appointed trustee, defendant 
wrote to him at Savannah, requesting him to come to Lau- 
rens county and take charge of the property in his hands. 
Rabun came, but begged defendant to retain possession of 
the property, which the latter did at his solicitation, but 
considered himself as a bailee from that time. He has 
always been, and is now, ready to turn over the property of 
the estate in his hands to any person authorized to receive 
it. Denies any demand upon him therefor. Pleads the 
statute of limitations as to complainants’ action. 
Complainants amended their bill substantially as follows : 
The will of Mrs. Jones bequeathed to Partin, Thomas and 
Coombs, as trustees, all of her property, for the use of John 
T. Fulwood during his life, and to vest in his children after 
his death. The will directed that the negroes should be 
worked on the land. None of the trustees ever accepted 
the trust. The executor, and after him, defendant as ad- 
ministrator, violated this provision of said will and hired 
the negroes out. In 1861 defendant had in his hands be- 
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longing to the estate $11,729.39, which was at par value 
with gold. In 1861 and 1862, he received $4,757, which 
was not more than ten per cent. below par. All this he 
converted to his own use; and, in 1864, he invested his in- 
dividual Confederate funds—not worth more than five cents 
in the dollar—in Confederate bonds, in the name of the 
estate, and substituted them in place of the good funds so 
converted. Complainants claim that, at the death of J. T. 
Fulwood, the corpus of the estate vested absolutely in his 
minor heir; and by the trust deed, the rents, profits, etc., 
during his life, vested equally in the wife and child. Pray 
as in original bill. 

Defendant amended his answer, denying all fraud, con- 
version or admixture of the property of the estate with his 
own. In respect to not working the negroes on the lands, 
he answered that the lands had been taken by the heirs at 
law of Mrs. Jones, had been in litigation, and lost to the 
administrator. 

In his testimony, defendant stated that he received the 
Confederate money in evidence, during the years 1861, 1862, 
1863, and 1864, for the hire of negroes belonging to the 
estate, but did not further specify the time or circumstances 
of such receipt. 

The other facts of this case will appear from the decis- 
ion. 


Warner, Chief Justice. 


The complainants filed their bill against the defendant as 
administrator, for an account and settlement, waiving dis- 
covery. On the trial of the case, the jury, under the charge 
of the court, found a verdict in favor of the defendant. A 
motion was made for a new trial on the several grounds 
alleged therein, which was overruled by the court, and the 
complainants excepted. 

One of the grounds of the defendant’s defense was, that 


35 
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he had received Confederate money for debts due to the estate 
in good faith, which perished on his hands, and that he was 
therefore entitled to be protected under the law. The de- 
fendant offered in evidence Confederate notes to the amount 
of $6,190.00, as having been received by him as administrator, 
which he had kept separate from his own money, all of which, 
except one ten dollar note, were dated 17th of February, 
1864. In his testimony, as it appears in the record, he stated 
that he collected the Confederate money which he then had on 
hand all along through the years 1861, 1862, 1863 and 1864. 

The court charged the jury, amongst other things, “that if 
the evidence shows that from time to time the new issue of 
Confederate money was, by Rowe, the defendant, substituted 
in lieu of the old issue of such money, that does not change 
the identity of the bills, but it still remains the property of 
the estate.” The court also charged the jury, in substance, at 
the request of defendant’s counsel, “that if John T. Ful- 
wood took only a life estate under the will of Mary Jones, 
and if he refused to take possession of the property under 
the will, and did not receive it, and died without receiving 
it, and after the estate was merged into Confederate money 
and notes—based upon the hire of negroes, and worthless— 
and the estate was in that condition when the heirs of John 
T. Fulwood had a right to the estate, at the time of his 
death, then they can recover no more than John T. Ful- 
wood, or his administrator, could have recovered.” 

1. There is no evidence in the record that the defendant 
substituted the new issue of Confederate money in lieu of 
the old issue of such money, at any time; but, on the con- 
trary, the evidence is, that the $6,190.00, which he claims 
credit for as having perished on his hands, was received by 
him along through the years 1861, 1862, 1863 and 1864, all 
of which, except ten dollars, was dated in February, 1864. 
There is no evidence in the record, that we can discover, 
that John T. Fulwood refused to take possession of the 
property under the will of Mary Jones, or that he did not 
receive it in his life-time. Both of the foregoing charges of 
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the court having been given to the jury upon an assumed 


state of facts, not authorized by the evidence, it was error, 
and we are constrained to reverse the judgment for that 


reason. 
2. Besides, the defendant did not make a very satisfactory 
showing, according to the ruling of this court in Westbrook 
vs. Davis, 48 Ga. Rep., 471, as to how the $6,190.00 Con- 
federate money was received by him, or when, or from 
whom collected. 
Let the judgment of the court below be reversed. 


WitiiaM A. Currry et al., plaintiffs in error, vs. Henry J. 
Lamar et al., defendants in error. 


. Call and notice being, by the charter, a condition precedent to col- 
lecting subscriptions to the capital stock of a corporation, until the 
condition is complied with, the period of limitation does not begin. 

2. So long as the corporation itself is not barred at law, its judgment 
creditors, who have exhausted their legal remedy, are not barred 
from proceeding in equity to subject unpaid stock, and coerce pay- 
ment by the stockholders. 

3. On the facts of this case, the limitation act of March 16th, 1869, is 
no obstacle to the relief prayed for. 

. Where bank-notes have been sued upon in due time, and judgments 
thereon recovered, a bill to bring in equitable assets, and subject 
them to the judgments for satisfaction of the same, is not governed 
by the period of limitation that would be applicable if the bank- 
notes, instead of the judgments, were the foundation of the bill. 


Statute of Limitations. Corporations. Banks. Stock- 
holders. Before Judge Hitt. Bibb Superior Court. Oc- 
tober Term, 1876. 


In December, 1869, certain holders of the bills of the 
Manufacturers’ Bank (the present defendants in error), 
brought their several actions at law against the said bank, 
to compel payment of said bills. After protracted litiga- 
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tion, in which the bank twice appealed to the decision of 
the supreme court, judgment was finally rendered against 
the bank in favor of each of these bill-holders. In each 
of these suits, notice of its pendency was given, by publi- 
cation, to the stockholders, within one month after the in- 
stitution of said suit, as provided in section 3371 of the 
Code; but the first of such notices did not appear until 
after the first day of January, 1870. Upon the executions 
issued against the bank, under these judgments, the sheriff 
returned “no property to be found;” and the executions 
issued against the individual stockholders were all stopped 
by affidavits of illegality, claims, ete. The creditors then 
filed this bill against certain stockholders, to subject to the 
payment of their judgments certain unpaid stock, sub- 
scribed by said stockholders. 

The allegations of the bill, and the facts agreed upon, 
are sufficiently set forth in the opinion. 


The defendants demurred upon the following grounds, 
to-wit : 


1. For want of equity. 

2. Because complainants have a complete and adequate 
remedy at common-law. 

3. Because the causes of action set forth are barred by 
the act of March 16th, 1869. 

4. Because it appears from said bill that all the stock- 
holders of said bank are liable to complainants, but they 
are not all made parties defendant. 

The demurrer was overruled, and the defendants ex- 
cepted. 


Lanter & Anperson, Hint & Harris; Wuarrrte & Gus- 
Tin, for plaintiffs in error. 


Bacon & Ruruerrorp, for defendants. 
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Buecktey, Judge. 


1. When the charter of a corporation, as a condition pre- 
cedent to collecting subscriptions to the capital stock, re- 
quires calls to be made by the directors, and notice thereof 
given, the statute of limitations does not run against the 
corporation, in favor of the subscribers, as to unpaid install- 
ments, until the condition is complied with—52 Ga., 326. 


2. When judgment creditors of a corporation, who have 
exhausted their legal remedy against their debtor, proceed 
by bill to subject debts equitably liable to the payment of 
their judgments, they are not barred if their judgments are 
not dormant, and if the debts they seek to reach are not 
barred as between the corporation and its debtors—in this 
case, the stockholders who stand indebted on their subscrip- 
tions to the capital stock. (Bowling vs. Amis, this term.) 

3. The limitation act of March 16th, 1869, is not a bar to 
a bill filed in March, 1876, by judgment creditors of a bank 
against certain stockholders thereof, to compel the defen- 
dants to pay so much of their unpaid subscriptions to the 
capital stock as may be requisite to satisfy the complainants’ 
judgments against the bank, the facts being substantially as 
follows : 

The bank was chartered in 1850. The charter declared 
that the corporation should exist and its privileges continue 
for thirty years. One of the powers expressly enumerated 
was to call in, by the directors, from time to time, such in- 
stallments on the capital stock, as te the directors might seem 
advisable, until the whole amount should be paid in; but no 
installment could be required without giving sixty days’ 
notice thereof by letters addressed to the stockholders, or by 
publication in the gazettes of the city where the bank was 
located. The defendants, among others, became stockholders, 
and certain balances specified in the bill are still unpaid on 
their respective subscriptions to the capital stock. These 
balances the directors have failed and refused to call for. 
They could have called for them, and could have demanded 
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payment prior to May 31st, 1865, but did not. All the bills 
ever issued by the bank were issued before that date; and 
at that date its bills had ceased to circulate as currency, or 
to be received as such by any banking institution. On some - 
of its bills the bank went to protest as early as 1860, and 
before the act of that year was passed by the legislature au- 
thorizing the banks of this state to suspend specie payments. 
From the time of that protest, it has continuously failed and 
refused to redeem any of its bills in specie or specie funds, 
and has been unable to do so without calling for the unpaid 
stock now sought to be reached; though, after going to 
protest, it issued more bills, they never circulated or had 
value as currency, except on an equality with Confederate 
money. Since the first of May, 1865, the bank has trans- 
acted no business, nor kept any banking house or office. It 
was then insolvent, has so continued, and still is, unless these 
balances on unpaid stock shall be realized and treated as as- 
sets. The complainants obtained their judgments against 
the bank in the years 1872, 1873 and 1874, upon suits com- 
menced in December, 1869, founded on bills of the bank, 
issued not later than 1864, some of them being the same bills 
which were protested for non-payment in 1860. The bank 
having no property that could be reached by execution, the 
sheriff returned nulla bona upon the complainants’ fi. fas., 
some of the returns being dated in 1875, and some in 1876. 

4, This case is altogether unlike the cases in 1 Woods, 
523, and 2 Otto, 156, both of which cases were founded on 
bank bills. That an action on the bills would have been 
barred, when the present cause was commenced, is quite 
immaterial. The rights of the creditors, as against the 
bank, rest now, not upon the bills, but upon the judg- 
ments; and, as against the subscribers to the stock, upon 
the contracts of subscription by which the subscribers be- 
came bound to the bank. For the purposes of this pro- 
ceeding, it is not necessary that the complainants should dis- 
close the causes of action which they had against the bank, 
and on which their suits (commenced in December, 1869,) 
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were founded. It is enough that they produce the judg- 
ments which were rendered in those suits, and show that 
they are unsatisfied, and that satisfaction cannot be obtained 
without resort to the fund now sought to be brought in. 


Judgment affirmed. 


CuristorHer C. Tursavitte, plaintiff in error, vs. THE 
SraTe or Groreas, defendant in error. 


. The separation of witnesses is required when ‘practicable and 
convenient,” and is within the discretion of the presiding judge. 
This court will not interfere unless it be abused, and it is not abused 
when the judge keeps the sheriff and deputy in court, and refuses 
to let the defendant retain a witness to help him manage his case, 
the evidence of the sheriff and deputy being comparatively immate- 
rial, and the defendant knowing as much about the case as the 
witness he wished retained. 

. A new trial will not be granted because irrelevant testimony, not 
hurtful to defendant, was admitted, nor because the court refused 
to reopen the case after it had been closed, to admit evidence which 
would not probably have affected the verdict. 

. A verdict of guilty of ‘‘ involuntary manslaughter without due cau- 
tion and circumspection,” is so uncertain as to authorize the judge 
not to receive it, and to send the jury back; and when they return 
with a verdict of voluntary manslaughter, which is fully supported 
by the evidence, the presiding judge was right to receive it, and no 
error was committed—the judge having intimated no opinion to the 
jury as to what sort of verdict they should find. 


Criminal Law. Witness. Practice in the Superior Court. 
Evidence. New Trial. Verdict. Before Judge Unprr- 
woop. Polk Superior Court. August Term, 1876. 


Reported in the opinion. 


C. G. Jones; W. M. Sparks; Brance & Kine, by E. N. 
Broy.ss, for plaintiff in error. 
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C. T. CLements, solicitor general; Wricut & Fraruer- 
ston; Ivy F. TuHompson, for the state. 


Jackson, Judge. 


The defendant was found guilty of voluntary manslaugh- 
ter, and the evidence justified the verdict. A new trial was 
moved for on the ground of certain alleged errors on the 
trial, it was refused, and this judgment, overruling the mo- 
tion for a new trial, is assigned as error. 

The first ground is that only the foreman’s name appears 
in the transcript of the record here in respect to the ver- 
dict of the jury, but it was not insisted upon, and need not 
be considered. 

The second ground was the refusal of the court to order 
the sheriff and deputy, who were witnesses for the state, to 
leave the court room on the separation of the witnesses, 
and the refusal to allow one witness to remain to assist the 
prisoner. We think that this is matter for the discretion of 
the court below, and no proof being adduced of injury to 
the defendant from the exercise of that discretion in this 
case, but good reason appearing for the course the judge 
pursued, we shall not interfere. Code, §3863. 

As to the next ground, that the court should have admit- 
ted proof that deceased said that prisoner saved himself 
from a d—d good whipping by shooting him, and should 
have re-opened the case after it was closed, for that purpose, 
we see no such error as would require us to grant a new 
trial. It would not have affected the verdict if admitted, 
and it was very much in the discretion of the court to open 
or not open the case again, dependent upon the weight and 
character of the evidence. So about the admissibility of 
some irrelevant testimony. 

The real point in the case, and the only point seriously 
urged here, is that when the jury returned a verdict of 
“guilty of involuntary manslaughter without due caution 
and circumspection,” the judge refused to receive it, but 
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sent them back, and charged them the law as to the two 
kinds of involuntary manslaughter; whereupon the jury 
returned a verdict of guilty of voluntary manslaughter. 

It will be seen that the important words “in the commis- 
sion of a lawful act,” were left out of the verdict, and that 
the court merely instructed the jury as to the kinds of in- 
voluntary manslaughter; one in the commission of an un- 
lawful act, and the other a lawful act without due caution 
and cireumspection. The distinction is mainly in the legal- 
ity, or illegality, of the act which resulted in the homicide, 
and the jury had not found that important fact, whether it 
was the one or the other. We cannot discover any error in 
sending them back to make a legal verdict. 38 Ga., 117; 
20 Ga., 368; 28 Ga., 602. It is not pretended that the 
judge even intimated that they should not find involuntary 
manslaughter. The jury, however, when they went back, 
saw that the facts made neither grade of involuntary man- 
slaughter, but voluntary manslaughter, and so found. We 
think that their “second sober thought” was right, and we 
decline to interfere with it. 

Judgment affirmed. 


Sotomon’s Loner No. 1. A. F. M., plaintiff in error, vs. Har- 
rier M. R. Monrmotiin, administratrix, defendant in 
error. 


Where the common seal of a corporation is affixed to a contract intro- 
duced in evidence, and the signatures of the proper officers thereto 
are proved, the presumption is that the officers did not exceed their 
authority. The seal itself is prima facie evidence that it was affixed 
by proper authority. Such facts are sufficient to rebut an answer in 
equity denying that such contract was signed and sealed by author- 
ity of the corporation. 


Contracts. Corporations. Evidence. Presumptions. Be- 
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fore Judge Tompxis. Chatham Superior Court. May 
Term, 1876. 


The following, taken in connection with the decision, suf- 
ficiently reports this case : 

The evidence, besides proving the signatures to the con- 
tract, which were introduced in evidence as those of officers 
of the corporation, with the corporate seal thereto attached, 
was, in brief, as follows: The building had two entrances 
which led to the upper floors, one on Broughton street and 
one on Congress street lane. The former led to a hall on 
the second floor, thence another flight of stairs led. to the 
third floor. This flight of stairs started from the second 
floor on that portion of the building which belonged to the 
defendant, and terminated partly on that which belonged to 
plaintiff's intestate. At the foot of these steps the obstruc- 
tion complained of was placed, being a door which pre- 
vented general access to the third floor. This entrance was 
always used in common by the owners of the building. 
Deceased always rented the hall on the third floor. After 
his death, plaintiff, as his executrix, rented it out for a 
billiard hall. One of the defendant’s officers closed the 
door, and refused to open it unless paid to do so. Two of 
the witnesses testified to having had frequent conversations 
with members of the lodge, in which it was recognized that 
the agreement set forth had been signed, and that the 
entrances were to be used in common; but did not know, of 
their own knowledge, whether the lodge authorized such an 
agreement or not. 


J. R. Saussy; R. E. Lesrer; W. U. Garrarp, for plain- 
tiff in error. 


Gro. A. Mercer; L. H. DeMontmotiiy, for defendant. 


Warner, Chief Justice. 


This was a bill filed by the complainant against the de- 
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fendant, for the specific performance of a written agreement 
alleged to have been made by the defendant and the com- 
plainant’s intestate, with a prayer that the defendant might 
be perpetually enjoined from closing the entrance to the 
building, as specified therein. The bill prayed for discovery 
from the defendant, which it answered, admitting that the in- 
strument set forth in complainant’s bill, marked exhibit A,was 
signed, and defendant’s corporate seal placed thereon, by cer- 
tain officers of defendant as therein mentioned, and at the 
time therein stated, but avers that the same was never 
authorized or ratified, by vote—resolution nor otherwise— 
by said‘defendant, and did not know of its existence until 
within the last five or six months. 

The following is the alleged agreement, set forth in com- 
plainant’s bill, marked exhibit A. 


‘““STATE OF GEORGIA, CHATHAM COUNTY. 


‘*‘This memorandum of agreement, made the 26th day of June, in 
the year of our Lord, one thousand eight hundred and fifty-eight, be- 
tween Solomon’s Lodge No. 1. A. F. M., an incorporation under the 
laws of the State of Georgia, and John 8. Montmollin, of the county of 
Chatham, and state aforesaid—said parties being the owners of lot 
number six, Tyrconnel Tything, Derby ward, in the city of Savannah, 
and the proprietors of the building now in process of erection thereon: 
Witnesseth, that the said parties, as to their ownership of lot and build- 
ing, and their future interest therein, and the use thereof, do, each with 
the other, admit, agree, stipulate and covenant, as follows: That the 
said Solomon’s Lodge owns, of said lot, thirty feet on Bull street, and 
sixty feet and four inches on Broughton street, and that part of the 
building thereon ; and that the said John 8. Montmollin owns the rest 
and residue of said lot, and that part of the building onthesame. And 
it is further agreed, that the entrance on Broughton street, on the 
southeast corner or end of that portion of the lot which belongs to the 
said Solomon’s Lodge, as well as the entrance on the northeast corner 
of the building, owned by John 8. Montmollin, which entrance is on 
Congress street lane, shall be kept open for the use of the whole build- 
ing. And, it is further agreed, that when the hall, or second story, is 
rented, or used for any purpose, that one third of the proceeds shall be 
paid over to said Solomon’s Lodge, and the other two-thirds to the said 
John 8. Montmollin ; and that the said Solomon’s Lodge is to have a 
voice in proportion to its third interest as to any use. or disposition of 
said hall. And, it is further agreed, that the passage-way to the third 
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story of the building shall be used in common by the parties, and shall 
be kept forever open. 

‘*In witness whereof the said John 8. Montmollin hath hereunto set 
his hand and seal, and the said Solomon’s Lodge hath caused to be set 
the hands of her master and wardens, and to be affixed her corporate 
seal, the day and year first above written. 

‘**Joun 8S. MONTMOLLIN, [L. 8.] 
*‘RicHarD T. TURNER, W. Master, [L. 8.] 
“A. Erripn WesstER, Sr. Warden, [L. S8.] 
**Joun 8S. Montmouuin, Jr. Warden, [L. 8.] 
‘Signed, sealed and delivered in presence of 
‘‘ JosEPH WHITE, * 
‘“‘Joun A. STauey, J. P. 


Gr, 
( Seal of Solo- 
{ mon’s Lodge. 


Winninimiaiintl 
** Attest : This 26th June, 1858. 
‘‘ James M. Jones, Secretary.” 

On the trial of the case, the court instructed the jury, un- 
der the provisions of the act of 1876, to find a special ver- 
dict in regard to the following facts, to-wit: ‘“ Was or was 
not the written agreement of June 26th, 1858, which was 
executed by John S. Montmollin and the officers of Solo- 
mon’s lodge, made with the authority and consent of the 
lodge itself? If such agreement of the 26th of June, 1858, 
was not made with the authority and consent of the lodge, 
was it afterwards acted upon, ratified, and acquiesced in by 
the masonic lodge as a body?” The jury returned the fol- 
lowing verdict: “ We, the jury, find that the written agree- 
ment of June 26th, 1858, being the agreement mentioned 
in the bill, was executed by the authority and consent of 
Solomon’s lodge, and was afterwards acted upon, ratified, and 
acquiesced in by the lodge as a body.” The defendant 
made a motion for a new trial on various grounds of error 
alleged therein, which was overruled by the court, and the 
defendant excepted. 

The main controlling question in the case, as presented by 
the record, is, whether the verdict of the jury, as claimed by 
the plaintiff in error, was contrary to the law and the evi- 
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dence. The plaintiff in error insists that the verdict is con- 
trary to the law and the evidence, because the defendant’s 
answer was not controverted by two witnesses, or by one 
witness and other corroborating circumstances. The defend- 
ant admits, in its answer, that the instrument in writing, 
as set forth in complainant’s bill, marked exhibit “A,” was 
signed by Turner, its worshipful master, and by Webster 
and Montmollin, its senior and junior wardens, and that 
its corporate seal was placed thereon by its said officers 
at the time mentioned in said instrument, but avers that 
the same was never authorized, or ratified, by vote, reso- 
lution, nor otherwise sanctioned by said defendant. When 
the common seal of a corporation appears to be affixed to 
an instrument, and the signatures of the proper officers are 
proved, courts are to presume that the officers did not ex- 
ceed their authority, and the seal itself is prima facie ev- 
idence that it was affixed by proper authority, and the 
contrary must be shown by the objecting party—Angell 
& Ames on Corporations, section 224; see also Butts vs. 
Cuthbertson, 6 Ga. Rep.,171. In view of the admissions 
in the defendant’s answer, and the evidence of Turner, Mrs. 
Montmollin, Tucker, John §S. Montmollin, and Hogg, as 
contained in the record, the verdict was not contrary to the 
law or the evidence, but was in accordance therewith, and 
there was no error in overruling the defendant’s motion for 
a new trial. 
Let the judgment of the court below be affirmed. 


Joun Minor, plaintiff in error, vs. Tun Srare or Groreta, 
defendant in error. 


1. Where the stolen cow was butchered at a certain pen, and the evi- 
dence tends to connect the prisoner with the act, his previous use of 
the pen for butchering other cattle, is relevant testimony for the 
state. 
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. The phrase ‘‘one of the original parties,” would describe a princi- 
pal in the second degree, or an accessory before the fact, as well as 
a principal in the first degree. 

3. On a trial for larceny, the court’s charge to the jury should not as- 
sume, or seem to assume, that the ‘‘ transaction” was criminal, or 
that the prisoner’s participation in it (if he did participate in it) was 
wrongful and fraudulent. 

. That the prisoner ‘‘did other acts” (that is, other than driving up 
the cow to the pen where she was slaughtered), ‘‘and aided in de- 
priving the owner of his property,” would not necessarily charac- 
terize him as a principal in the first, rather than as a principal in 
the second degree. 

. If the animal was stolen by other persons, with or without the pris- 
oner’s procurement, brought to his premises in his absence, after the 
larceny by them was complete, there received by him on his return, 
and slaughtered, he aiding in the slaughtering, in removing the 
meat, and in appropriating it to himself and some of his confeder- 
ates, his offense is not that of a principal felon. If he procured the 
larceny, he is an accessory both before and after the fact; and if he 
did not procure it, but knew of it, he is an accessory after the fact, 
or guilty of the equivalent misdemeanor of receiving stolen goods, 
knowing them to be stolen. 


Criminal Law. Evidence. Principals. Accessories. 
Charge of Court. Before Judge Wrienr. Dougherty Su- 
perior Court. October Term, 1876. 


Minor was placed upon trial for the offense of simple lar- 
ceny, alleged to have been committed in the stealing of a 
cow. He pleaded not guilty. 

The jury found him guilty. He moved for a new trial 
upon the following grounds, to-wit : 

1. Because the court erred in allowing the witness, [srael 
Telfair, to testify as to how many, and when, other cattle 
had been killed at the butcher-pen of defendant, for the 
purpose of showing how the parties were in the habit of 
killing their cattle. 

2. Because the verdict was contrary to the following 
charge of the court: “that it is incumbent upon the state 
to prove by the evidence, that the defendant was one of the 
original perpetrators of the crime charged, and if it failed 
to do so, you should acquit.” 
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3. Because the court erred in charging as follows: “ that 
the jury could find defendant guilty if the evidence showed 
him one of the original parties to the offense, although he 
was not present at the time the cow was driven up.” 

4. Because the court erred in the following charge: “ if 
you believe the defendant was one of the original parties 
in this transaction, though he was not personally present at 
the time the cow was driven up, but did other acts, and 
aided in depriving the owner of his property, he would be 
a principal in the first degree, and not an accessory after or 
before the fact, or principal in the second degree, and you 
could find him guilty, unless the evidence shows that he 
would be guilty of receiving stolen goods, as I have before 
charged you.” 

5. Because the verdict was contrary to the last portion 
of the above charge, commencing at the word “ unless.” 

The motion was overruled, and the defendant excepted. 


D. H. Pore; R. F. Lyon, for plaintiff in error. 


B. B. Bower, solicitor general, for the state. 
3LECKLEY, Judge. 


1. Where the indictment is for stealing a cow, and the 
evidence tends to connect the prisoner with the act of butch- 
ering the animal at a certain pen, evidence that he had pre- 
viously, at different times, butchered other cattle at the same 
pen, is admissible to show that he used the pen, and was 
engaged in a butchering business. 

2. A person may be “one of the original parties” to an 
offense without being a principal in the first degree. If a 
principal in the second degree, or if only an accessory be- 
fore the fact, he would be a party to the offense from the 
moment of its commission. 

3. On the trial of an indictment for the larceny of a cow, 
a charge of the court is not strictly legal when it is to 
the effect that if the prisoner was one of the original par- 
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ties in this transaction, though he was not personally pres- 
ent when the cow was driven up, but did other acts, and 
aided in depriving the owner of his property, he would be 
a principal in the first degree, and not an accessory before 
or after the fact, nor a principal in the second degree, and 
the jury could find him guilty, unless the evidence showed 
him guilty of receiving stolen goods. The charge seems to 
assume that thes transaction was a criminal transaction 
amounting to larceny, and to assume, also, that if the pris- 
oner did acts and aided in depriving the owner of his prop- 
erty, he did so wrongfully and fraudulently. Moreover, 
the phrase, “but did other acts and aided in depriving the 
owner of his property,” will not serve to distinguish a 
principal in the first, from a principal in the second de- 
e. 
4. When the strong and decided weight of the evidence 
(all introduced by the state) is, that the cow was stolen, not 
by the prisoner, but by others, with or without his procure- 
ment, and brought to his premises in his absence, that he 
there, after the larceny was complete, received the animal, 
and, without removing it therefrom, took part in slaughter- 
ing it, and in removing the meat, and in appropriating it to 
his own use and the use of some of his confederates, his of- 
fense, under the Code, is not that of a principal felon. If he 
procured the larceny to be committed, he is an accessory both 
before and after the fact; or, if he did not procure it to be 
committed, and yet knew the animal to be stolen, he is 
guilty as accessory after the fact, or of the equivalent mis- 
demeanor of receiving stolen goods, knowing them to be 
stolen. 
Judgment reversed. 
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Milner e¢ al. vs. Akin, executor. 


Witt Mitner eft al., plaintiffs in error, vs. Warren 
Axtn, executor, defendant in error. 


. An alias or copy fi. fa., was established or issued by the clerk, by the 
judgment of the court, in 1867, and levied in 1868, and the property 
claimed; in 1874 a motion was made by claimant, with the defendant 
in fi. fa. joined as a party thereto, to quash the fi.fa., because it was 
in the name of the deceased plaintiff, and the executor was not made 
a party to the judgment. 

Held, that the motion came tov late. 

2. The fi. fa., though called an alias fi. fa., and though dated at a differ- 
ent time from the original, and signed by a different clerk, is in 
effect a copy, and may be established by order of the judge as a 
copy, and issue, on motion of the executor, in the name of the tes- 


tator. 


Executions. Lost Papers. Executorsand Administrators. 
Before Judge McCurcnen. Bartow Superior Court. Au- 
gust Term, 1876. 


Reported in the opinion. 
A. Jounson ; D. A. Watxer, for plaintiffs in error. 


Warren Axrn & Son, by brief, for defendant. 


Jackson, Judge. 


This was a motion to quash an alias fi. fa. A valid judg- 
ment had been rendered, and was unsatisfied. The court- 
house, with the papers, was burnt, and in the year 1867— 
the judgment bearing date in 1861—Akin, as executor of 
Clayton, the plaintiff in judgment, moved the court to direct 
the clerk to issue an alias fi. fa., as the first was lost or de- 
stroyed. It was levied, in 1868, upon property claimed by 
Milner, and Milner (McConnell, the defendant, being made 
a party also) moved to quash this alias or copy ji. fa. in 
1874—seven years after it was issued—on the ground that 


36 














556 SUPREME COURT OF GEORGIA. 


Milner et a. vs. Akin, executor. 


Akin had not been made a party to the judgment as execu- 
tor, and for other irregularities. 

1. We think that this motion came too late, and that, on 
this ground, the court was right in overruling the motion 
to quash. This court has ruled, repeatedly, that such a 
motion should be made at an early date, or it will not be 
entertained. McConnell had left the county; Akin swore 
that he knew all about the issue of the alias or copy fi. fa. 
at the time it was done, and immediately after, yet he made 
no motion till 1874, and then, at the instance of Milner 
doubtless, was joined as a party—nominally, we suppose. 
The land that Milner now claims was levied on in 1868, yet 
he delays to move against the copy fi. fa. till 1874. Itis too 
late—9 Ga., 275. 

2. Besides, although this is called an alias fi. fa., it was 
issued in lieu of the lost original, and is, therefore, a copy, 
though it bear test in the name of a different clerk, and is 
dated subsequently—17 Ga., 187. The judge of the court 
may establish a copy of such a paper—or an alias, as it is 
called in the Code—either in term or vacation, upon proper 
application and affidavit of the applicant, or other satisfac- 
tory proof. Well, the application was made by Akin—he 
was the executor, the proper person to make it—the proof 
was satisfactory, and the order taken. If it be objected that 
Akin could not testify as to the record, the reply is, that the 
order of record recites that it appearing to the court that 
judgment was obtained for the amount named and the 7. 
Ja. lost before satisfied, it is ordered that an alas be issued, 
ete., ete. This was a judgment of the court establishing a 
copy of the first 7. fa., according to 17 Ga., 187, and such 
copy ought to be in the name of the dead man. Akin, as 
executor, made the application, and was responsible for costs, 
and was a party to the proceeding sufficiently to make the 
application under the Code. 

Judgment affirmed. 
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Wessolowsky, adm’r, vs. Brinson et al. 


CuarLes WessoLowsky, administrator, plaintiff in error, vs. 
James P. Brinson e¢ al., defendants in error. 


Where executors, under authority of the chancellor, turn over to leg- 
atees a portion of the lands of the estate, before the time appointed 
by the will, taking a receipt from them in full of their interest in 
the estate, and subsequently, on a bill filed by the administrator de 
bonis non, to marshal the assets, to which such legatees were not 
parties, it was decreed that such lands be sold, the remainder of the 
purchase money paid out of the proceeds, and the balance applied 
to the payment of the debts of the estate: 

Held, that the discretion of the chancellor, exercised in enjoining such 
sale until the final hearing, at the instance of such legatees, will not 
be controlled. 


Administrators and Executors. Equity. Injunction. Be- 
fore Judge Hansett. Dougherty County. At Chambers. 
December 21, 1876. 


Wessolowsky, administrator de bonis non of Matthew 


Brinson, in 1874, filed his bill to marshal the assets of the 
estate of the deceased. A decree was rendered subjecting 
the land to sale to pay the debts of the estate; and it is to 
enjoin such sale that the present bill was filed. The other 
facts of this case are reported in the decision. 


Srrozer & Smrrn; Warren & Hosps, for plaintiff in 
error. 


Fiemine & Russert; W. T. Jonzs, for defendants. 


Warner, Chief Justice. 

The complainants filed their bill against the defendant as 
administrator de bonis non of Matthew Brinson, deceased, 
praying for an injunction to restrain the defendant as ad- 
ministrator aforesaid, from selling certain described lands 
therein mentioned, under a decree of the court, to marshal 
the assets of said Brinson’s estate. The presiding judge 
granted the injunction prayed for, whereupon the defendant 
excepted. 

The alleged equity in complainants’ bill is, that by the 
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will of Matthew Brinson, he directed that his estate should 
be kept together until his youngest child should become of 
age or marry, and that as his other children should become 
of age or marry, they were to have an equal share of his 
personal property, to be set off to them by appraisers to be 
appointed by the court of ordinary of Dougherty county. 
The complainants allege that the executors of Brinson pur- 
chased the land in question with the money belonging to 
his estate, and that on their becoming of age, they agreed 
with the executors to take the land so purchased, as their 
share of the estate under the will, and that the executors 
obtained an order from the chancellor authorizing that ar- 
rangement to be carried into effect; that complainants 
receipted the executor in full for their share of the testa- 
tor’s estate, and went into possession of said land in 1869, 
and have been in possession of the same ever since, claim- 
ing it as their own, and have made valuable improvements 
thereon ; that at the time they received the land as before 
stated, the estate of the testator was entirely solvent, but 
became insolvent by the bad management of his legal 
representatives afterwards; that at the time the decree was 
rendered to marshal the assets of the estate, the land in 
question was no part thereof, and that inasmuch as the 
complainants were not made parties to that bill, the land, as 
their individual property, was not bound or affected by that 
decree. It also appears that a part of the purchase money 
for the land is still due by the executors, which the com- 
plainants allege in their bill they offered to pay to the de- 
fendant as administrator aforesaid, which he refused to 
accept. 

In view of the allegations contained in the complainants’ 
bill, and the affidavits in the record in support thereof, we 
find no error in the judgment of the chancellor granting 
the injunction until a final hearing of the cause, which will 
authorize this court to control it according to its general 
rulings in injunction cases. 

Let the judgment of the court below be affirmed. 
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Wiis J. Weekes, plaintiff in error, vs. Carotine Cor- 
TINGHAM, defendant in error. 


. In a civil action for a homicide, the plaintiff need not prove any 
criminal prosecution for the act as a felony, if the defendant’s plea 
admits it. The failure to allege it in the declaration is amendable. 

. For the unlawful, wilful homicide of a husband, whether it be mur- 
der or only voluntary manslaughter, his widow may recover dama- 
ges. If committed in resisting a battery, and the deceased was the 
assailant, these facts, with the attendant circumstances, will go in 
initigation of the amount. 

3. What is admitted at the trial, in open court, and what is contended 
for, may be stated in charging the jury. That admissions and po- 
sitions mentioned in the charge were of this public character, and 
correctly recited, will be presumed, if nothing to the contrary ap- 
pears. 

. The verdict is not unwarranted by the evidence. 


Husband and Wife. Torts. Pleadings. Charge of Court. 
Before Judge Crawrorp. Talbot Superior Court. Septem- 


ber Term, 1876. 


Mrs. Cottingham brought trespass against Weekes for 
$10,000.00 damages, alleged to have resulted from the un- 
lawful killing of her husband, James D. Cottingham. The 
declaration did not aver any prosecution for the criminal 
offense. 

The defendant pleaded as follows: 

1. The general issue. 

2. That in the killing of said Cottingham he acted in 
self defense. 

3. That he had been tried for the offense of manslaugh- 
ter, on account of said homicide, by the superior court of 
Talbot county, and acquitted. 

The evidence showed the following facts : 

That Weekes and Cottingham, the husband of plaintiff, 
became involved in a personal difficulty in reference to a 
note which the former, as one of the trustees of the Metho- 
dist church, held on the latter, who was also a trustee. 
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Weekes remarked that he would not take a new note for 
the old one, as it would not renew the debt. Cottingham 
replied that the trustees would act upon that matter. 
Weekes stated that he was one of the trustees, and would 
not consent. Cottingham replied in a loud and angry tone, 
“Sue, sue, I don’t care.” Weekes said he would suppose 
he did not care from the way he was disposed to settle his 
debts. Cottingham replied, “I pay my debts as well as 
you do.” To this Weekes answered, according to the evi- 
dence for the plaintiff, by a flat denial “it is not so;” ac- 
cording to his own evidence, by the remark, “Ido not think 
you do.” Cottingham raised a stick which he held in his 
hand. Weekes said, “If you strike me in my own house, I 
will cut you,” drawing his knife. The testimony for the 
plaintiff showed that he said, “I will cut your throat, you 
infernal scoundrel.” Cottingham replied, “Cut away,” 
striking at him with his stick and seizing him by his throat, 
pressing him back against and over a counter, or table. 
Cottingham probably struck him with the stick, though upon 
this point the evidence is not clear. Weekes was somewhat 
bruised in the rencounter, but not seriously hurt. Whilst 
he was pressed back, as above described, or whilst Cotting- 
ham was being pulled off of him, or was getting up of his 
own accord, he cut him (Cottingham) in the right side of 
the neck, from which wound the latter shortly thereafter 
died. Cottingham was a much larger arid more powerful 
man than Weekes. The difficulty happened in Weekes’ 
store. 

Evidence as to the damage sustained by plaintiff by reason 
of the homicide, was introduced. 

The jury found for the plaintiff $2,400.00. The defend- 
ant moved for a new trial upon the following grounds: 

1. Because the court erred in charging as follows: “ It is 
not disputed that the defendant committed the homicide, 
but it is claimed by the plaintiff,that it was done unlawfully, 
and, by the defendant, that he was justified in the act, be- 
cause it was done in self-defense. Thismakes the issue. To 
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determine whether the killing was unlawful, you must ascer- 
tain from the testimony what was done by the parties at the 
time of the homicide: that is, what each one did; for each 
one had the right todo what the law allowed him to do, and 
nothing more. Did Weekes, at the time of the difficulty, 
use any language, opprobious in its character to Cottingham 
which would warrant an assault and battery? If he did, 
then the assault and battery may be justified in law; but 
the battery must not exceed the provocation. Now, then, 
suppose that you should believe that each one of the parties, 
at the beginning of the rencounter, did nothing more than 
use opprobrious words on the one side, and a battery on the 
other, not exceeding that which you would say was justified, 
then you must ascertain what followed next. Plaintiff 
claims, that after the battery was over, and the deceased had 
left, or as he was in the act of leaving, that then defendant 
struck the fatal blow; whilst, on the other hand, the de- 
fendant insists that the deceased had the defendant down on 
his back, was upon him, with his hand upon his throat, and 
choking to such a degree that he would soon have killed 
him, if he had not used his knife upon him, which use was 
necessary to save his own life, and that the fatal blow was 
struck in self-defense. In other words, that his act was 
nothing more than justifiable homicide. To determine that 
question, you must understand what constitutes justifiable 
homicide.” The court here.read §§4330 and 4331 of the 
Code, and said: “If the defendant was authorized, under 
the law, to do the act complained of, then he may claim that 
as his justification ; otherwise, he cannot.” 

2. Because the court erred in refusing to charge, without 
qualification, as follows: “If the jury believe, from the 
evidence, that defendant killed plaintiff's husband, and if 
the evidence shows, to the satisfaction of the jury, that 
Cottingham was a wrong-doer himself, and, as such wrong- 
doer, contributed to the injury he sustained, which caused 
his death; and, by his illegal conduct, brought about the 
difficulty, then the plaintiff is not entitled to recover.” 
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And in qualifying such request, as follows: “The jury 
must take into consideration his conduct, and say whether 
he was to blame in his conduct; and, although the defend- 
ant may not be justified (and you should find also that he 
was a wrong-doer), then you may say how much the dam- 
ages should be lessened by reason of such conduct of the 
deceased.” 

3. Because the plaintiff failed to allege that she had prose- 
cuted defendant, or that he was prosecuted, or to aver any 
good excuse for such failure. 

4, Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and the defendant excepted. 

This is the third time this case has been before this court 
—see 54 Ga., 275; 56 Ga., 201. 


Bianprorp & Garrarp; J. M. Marrnews; Witus & 


Wits, for plaintiff in error. 


W. A. Lirrtz; Peasopy & Brannon, for defendant. 
Biecktey, Judge. 


1. When the action is by a widow for the homicide of her 
husband, the failure to allege a prosecution for the homicide 
as a crime is amendable ; and if one of the defendant’s pleas, 
found in the record, admit the prosecution, there is no occa- 
sion for the plaintiff to prove it. 

2. If in resisting a battery, the assailant be wilfully slain, 
his widow may recover damages, unless the homicide is justi- 
fiable. If it amount either to murder or voluntary man- 
slaughter, it is a cause of action. The aggressive conduct of 
the decased, and his unlawful violence, will go in mitigation 
of damages. 

3. In charging the jury, the judge may state what either 
party admits or contends for; and the statement, when in- 
sisted upon as error, will be taken to refer to what transpired 
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at the trial in open court, and to be true, unless it be other- 
wise represented in the bill of exceptions—56 Ga., 365. 

4, The verdict is warranted by the evidence, as well in 
respect to the plaintiff's being the widow of the deceased, 
as to all other material matters. 

Judgment affirmed. 


Frank Mappen, plaintiff in error, vs. Tae Strate or Gror- 
aA, defendant in error. 


Where the evidence is confined to two witnesses, one of them the 
prosecutor, and the prosecutor swears that he cannot say whether 
the pocket-knife used by the defendant in striking him over the eye 
was open or shut, and where the other witness swears positively 
that it was shut, and no description of the appearance of the mark 
made by the only blow with the knife is given, and the witness 
swears that the defendant could have killed prosecutor if he wished, 
but that he did not even open the knife: 

Held, that the evidence is insufficient to support a verdict of guilty of an 
assault with intent to murder. 


Criminal Law. Evidence. New Trial. Before Judge 
Crawrorp. Muscogee Superior Court. May Term, 1876. 


The following, taken in connection with the opinion, suf- 
ficiently reports the case : 

The defendant was indicted for the offense of assault with 
intent to murder, and found guilty. He moved for a new 
trial on the ground that the verdict was contrary to the 
evidence, and without evidence to support it. 

The motion was overruled, and defendant excepted. 


THornton & Wiitiams; Crawrorp & McNemt, for 
plaintiff in error. 


W. A. Lirrtx, solicitor general, for the state. 
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Jackson, Judge. 


In this case, but two witnesses were sworn—the prose- 
cutor and one other, witness for the defendant. The prose- 
cutor swore that the defendant struck him over the eye with 
a knife, but he could not say whether the knife was open or 
shut. The other witness swore positively that it was shut. 
No description of the effect of the blow is given, or of the 
nature of the wound, if any, whether appearing to be made 
with the blade or the handle. To constitute an assault with 
intent to murder, the weapon used must be one likely to 
produce death. A knife shut, and not even attempted to be 
opened by the party using it, is not such a weapon, and the 
proof, we think, does not sustain the verdict. Besides, the 
witness swore that defendant could have killed the prose- 
cutor if he had wished to do so. 

On the whole, while we reluctantly interfere with the 
discretion of the presiding judge, in refusing the grant of a 
new trial on the sole ground that the verdict is strongly and 
decidedly against the evidence, and without evidence, the 
only ground for this motion, we cannot see here evidence 
enough, either that the weapon was likely to produce death, 
or that the defendant intended to kill. We think, therefore, 
that it is our duty to reverse the judgment, and to grant the 
new trial. 

Judgment reversed. 


Caries P. Burr & Company, plaintiffs in error, vs. Wir- 
tram H. Howarp & Sons, defendants in error. 


Whether an order for the purchase of goods, given by an agent, was 
ratified by the principal, if given without authority, is a question of 
fact for the jury, under the charge of the court, and not a question 
of law to be determined by the latter. 


Principal and Agent. Ratification. Before Judge Gin- 
son. Richmond Superior Court. October Term, 1876. 
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Reported in the decision. 


J. Ganaut, for plaintiffs in error. 
H. Cray Fosrrr, for defendants. 


Warner, Chief Justice. 


The plaintiffs brought their action against the defendants 
to recover the sum of $191.80, the alleged loss sustained in 
consequence of the refusal of the defendants to receive and 
pay for a car-load of bacon, shipped by the plaintiffs, at St. 
Louis, Missouri, to them, at Augusta, Georgia. On the trial 
of the case, the jury, under the charge of the court, found 
a verdict in favor of the defendants. The plaintiffs made 
a motion for a new trial on the ground that the verdict 
was against the evidence and the principles of justice and 
equity, and for alleged error in the charge of the court to 
the jury. 

The court overruled the motion, and the plaintiffs ex- 
cepted. 

It appears from the evidence in the record, that Harris 
& Carwile were meat-brokers in the city of Augusta, and, in 
that capacity, Carwile approached one of the defendants and 
offered to sell him some bacon at the price of 114 cents, as 
he thought he could do, on sixty days’ time at 10 per cent. 
The offer was 4th cent under quotation. The defendant told 
witness that he might make the offer for him, and would 
give him three days to hear therefrom. The witness made 
the offer by telegraph to McFerran, Armstrong & Co., 
Louisville, and to the plaintiffs, at St. Louis. On the second 
day, witness received a telegram from McFerran, Arm- 
strong & Co., declining the offer, of which he immediately 
notified the defendant, who said he was glad the offer had 
been declined. On the third day, witness received a tele- 
gram from the plaintiffs, at St. Louis, accepting the offer, 
which he took in his hand and carried to the defendant, and 
told him that “we (Harris & Carwile) were in trouble: that 
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the meat was being shipped, and told him the reason that I 
had sent the offer to two houses was, because that I feared 
that the offer might not be accepted by the one, and, after 
receiving first telegram declining, had supposed the second 
would be likewise.” The defendant replied, “I am sorry it 
is coming; but, as the matter has gone this far, and as it is 
you, boys, let it come, and I will help you out.” 

In the conversation, witness told defendant to allow the 
bacon to come on, and that they (Harris & Carwile) would 
undertake to sell some of it for him, if there should prove 
to be more than enough for his trade. Defendant said he 
would determine that question when the bacon came. A 
few days afterwards, witness met defendant, when he re- 
marked, that “ we (Harris & Carwile) must not charge any 
commission, as meat was going down.” Defendants refused 
to receive the bacon when it came,and pay for it. If de- 
fendants had not acquiesced in the shipment of the bacon, the 
plaintiffs could have been telegraphed to in time not to ship. 
This was, substantially, the evidence for the plaintiffs. 

W. H. Howard, of the firm of Wm. H. Howard & Sons, 
a witness for the defendants, denied the authority of Harris 
& Carwile to purchase the bacon from the plaintiffs for them, 
or that they ever ratified the same; did say, when Carwile 
told him he was in trouble, that the order was unauthorized, 
but, as it had gone that far, he would help him all he could, 
and to let the bacon come; meant, by saying “let it come,” 
etc., that he would purchase some from them. 

The only question made, on the argument of the case be- 
fore the jury, was whether the defendants gave or ratified 
the order for the bacon in question. The court charged the 
jury, at the request of plaintiffs’ counsel: “If Howard’s 
language, at the time of the alleged ratification, was doubt- 
ful, or equivocal, then it must be construed strongest in 
favor of the plaintiffs, and against the defendants.” The 
court also charged the jury, amongst other things, that rati- 
fication may be by words, acts, or otherwise, but the words 
used must be sufficient to mean a ratification. “ Now, 
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I charge you, that these words, ‘let it come,’ ‘I will help 
you through, or words to that effect, do not amount to a 
ratification.” This latter part of the charge of the court 
was error, in view of the evidence contained in the record. 
The question of ratification was a question of fact for the 
jury, under the evidence, and not a question for the court to 
decide—Story on Agency, section 253; Byrne vs. Doughty, 


13 Ga. Fep., 46. 
Let the judgment of the court below be reversed. 


Asram B. Goopman ef al., plaintiffs in error, vs. Mosrs Y. 
Henperson, defendant in error. 


[This case was argued at the last term, and the decision reserved. ] 


1. A written agreement, ‘‘to retire from the business of purchasing, in 
the Savannah market, green hides, sheep-skins and hides, and skins 
dried by butchers, forever,” and to ‘‘use (they and each of them) 
their influence in favor of” the other party, to whom they trans- 
ferred their good will, and the good will of each of them, in und to 
said business, in consideration of one hundred dollars per month for 
and during the term of two years, and three-eights of one per cent. 
per pound on all green hides up to thirty thousand pounds, pur- 
chased in the Savannah market, is not an illegal contract, as being 
in general restraint of trade, and therefore contrary to public 
policy. 

. On proof of loss of the original agreement, and the correctness of a 
copy, the copy may go to the jury as evidence. 

. The meaning of the words, ‘‘ in the Savannah market,” being in dis- 
pute, and ambiguous, it was right to admit parol evidence to explain 
their true sense as ordinarily used in Savannah—whether limited to 
the Savannah market-house or the Savannah market in its commer- 
cial sense—and on the evidence, the question was properly left to 
the jury. 

. The damages for violating the contract having been rixea in the 
agreement at $5,000, it being therein written that the sum was “‘ not to 
be considered in the nature of a penalty, but as stipulated and liyui- 
dated damages,’ —and the jury having passed upon the “uestions of 
fact, and ihe law having been ruled substantially correctly this court 
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will not control the discretion of the presiding judge in overruling 
the motion for a new trial. 


Contracts. Evidence. Damages. Before Judge Tomp- 
Kins. Chatham Superior Court. February Term, 1876. 


Reported in the opinion. 

Jackson, Lawron & Bastneer, for plaintiffs in error. 
Hartrringe & Cuisuoim, for defendants. 

Jackson, Judge. 


This suit was upon a written agreement, executed in du- 
plicate, whereby Goodman and the other defendants below, 
agreed “to retire from the business of purchasing, in the Sa- 
vannah market, green hides, sheep-skins and hides, and skins 
dried by butchers, forever, and that they and each of them will 
use their influence in favor of said party of the second part, 
and by this memorandum do transfer to him their good-will 
and the good-will of each of them in and to said business.” 
In consideration of the premises above set out, the party of 
the second part agreed to pay Goodman and the others “ for 
and during two years from date, one hundred dollars per — 
month, and three-eighths of one per cent. per pound on all 
green hides, up to thirty thousand pounds, purchased by him 
in the Savannah market ;” and it was further stipulated, 
that either party violating the provisions of the agreement 
should pay the other five thousand dollars, “not to be con- 
sidered in. the nature of a penalty, but as stipulated and 
liquidated damages.” 

The jury, under the charge of the court, found for Hen- 
derson $5,000, whereupon Goodman e¢ al. moved for a new 
trial, on various grounds. The court refused to grant it, 
and they excepted. 

1. The main question in the case is, whether or not this 
contract is in general restraint of trade, and, therefore, void 





ATLANTA, JANUARY TERM, 1877. 569 


Goodman ¢ al. vs. Henderson. 


as against public policy? Our Code declares that “ contracts 
in general in restraint of trade”—Code, §2750—cannot be 
enforced ; and the question has been several times before 
this court, in respect to what contracts are and what are not 
in general restraint of trade, and the distinction between 
contracts in general and those in partial restraint of trade is 
well settled, we think, in our own books. This contract was 
limited to the Savannah market, and the first and main 
question is, does that limit make it in general restraint, or 
only in partial restraint, of trade? The Code really seems 
to be, in this respect—in regard to this class of contracts,— 
but a re-enactment of the common law. The principle 
seems to be, that the restraint of trade must be limited in 
territory, limitation in time not affecting the validity of the 
contract. It may be forever, and still good—Addison on 
Contracts, 99; 2d Am. Ed. Chitty on Contracts, 576. 
Hitcheock vs. Porter, 8 A. & E., 438, 456; 11 M. & W., 
652; 2 Exch., 611; 7 Black; 344; 33 Eng. Common Law, 
254; 6 Porter. Ind., 204. But it may not extend every- 
where, though limited in time—5 M. & W., 548, 561. So 
in our leading case, in 10 Ga., 505, where a hotel building 
was sold, with the stipulation that the vendee, and those 
holding under him, should never keep it as a public house, the 
stipulation was held good, though there was but one other 
public house in the town of Lawrenceville, and the vendee 
had opened it to the public—see cases there cited. Soin 39 
Ga., 655, the distinction between general and partial re- 
straint of trade is taken, and the contract was upheld. In 
the last-named case a grocery was sold, with the contents 
thereof, on condition that the vendor would not open a 
similar store in the town of Spring Place until a certain 
specified time, and would use his influence for the other, 
the vendee paying a higher price for the groceries on account 
of the stipulation and good-will. In the former case, 
Lumpkin, C. J., says, that “the distinction was early taken, 
and is established by an unbroken current of authority, Eng- 
lish and American, between such stipulations as are in gen 
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eral restraint of trade, and such as are in restraint of it only 
as to particular places and persons, or for a limited time; 
the latter, if founded upon a good and valuable considera- 
tion, are valid.” So that the court ruled, in 10 Ga., that 
the only requisition was, that the contract should be founded 
upon a good and valuable consideration and confined in 
space. It is true that Judge Lumpkin does use the words, 
“or for a limited time,” but in the very case he was de- 
ciding the time was unlimited, and we have shown that the 
limit as to time makes no difference, if the contract be lim- 
ited as to space. So in Mell vs. Mooney, 30 Ga., 414, the 
same doctrine was applied in the case of physicians, and in 
45 Ga., 319, in the case of schoolmasters. If there ought 
to be competition and free trade in anything, it should be in 
doctors and schoolmasters. We hold, therefore, that this 
contract is good, it being confined to the Savannah market. 
It was argued that it tended to a monopoly, as the contract- 
ing parties were the only active parties engaged in purchasing — 
such hides; but any others, we suggest, could engage, if they 
wished, and, if prices warranted, they certainly would do so. 
Besides, it certainly no more tended to monopolize such a 
trade in Savannah, than the restriction on one of two taverns 
in the small town of Lawrenceville did to monopolize hotel- 
keeping there. It was also argued that the business of 
buying is not such a business as can be sold out, with such 
a stipulation, even if the agreement be confined to a partic- 
ular place. Why not? it is as much a trade as selling. 
People buy in order to sell. These hides were bought with 
a view to sell and make a profit. The good-will was ex- 
pressly sold in the business in the Savannah market. Why 
could not the good-will be transferred as well in the case of 
customers to sell, as in that of customersto buy? The very 
same confidence in the person with whom we trade in buy- 
ing from him, we might well have in selling to him—confi- 
dence in his integrity and fairness ; and the recommendation 
of such a person of another would avail as well in one as in 
the other case; and good-will, at last, is but such a recom- 
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mendation to customers, to trade with another, from an old 
dealer with whom those customers have dealt, and in whom 
they have confidence. Most trades, and many mercantile 
pursuits, indeed, almost all, involve barter, exchange—both 
buying and selling. Shall a party be allowed to sell out his 
selling, but not his buying, business? Shall it be held legal 
tor him to cut it in two and sell out half, but not the other 
half? Or, because half his trade consists in buying, shall he 
not, if a good bargain offers, sell out his business in a partic- 
ular place and move to another, and get more for it by 
agreeing to stop business and move away from the old place 
of business? We think not. We can see no reasonable and 
fair distinction between transferring a buying and a selling 
business with the condition not to carry it on in a particular 
locality. And we find none such in the books. We there- 
fore hold, after much deliberation, and as full an examina- 
tion of the case and the authorities as we could make, that 
this contract is legal, and not in such restraint of trade as to 
make it against public policy to enforce it. We do not say, 
if we were making the law de novo, that we would so make 
it. Itmight be well to allow no bargain in restraint of trade, 
general or partial, to stand; but such is not the law now, and 
our duty is to declare it as it exists now, and to enforce it as 
we find it to be. 

2. A point was made in regard to the use of the copy 
contract before the jury after proof of the loss of the 
original. We think that the evidence of the party and 
counsel, of the loss of the original, and the exactness of the 
copy, sufficient to admit the copy to the jury. After the 
copy was established asa true copy, by sufficient evidence, it 
was better evidence than recollection of its contents—Code, 
§3768—yet the contents only proved by parol in the absence 
of a copy, would have been good—12 Ga., 509; 30 Ga., 
546; 36 Ga., 458; 42 Ga., 462. 

3. There was a dispute as to the true meaning of the 
words “in the Savannah market,” and testimony was ad 


37 
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mitted to show the meaning of these words as ordinarily 
used in Savannah, and the jury was allowed to pass upon 
the meaning thereof under the evidence. This is excepted 
to. The point is important, inasmuch as the defendants 
violated the contract only if the words be considered to 
embrace all Savannah as the Savannah market, but did not 
violate it if those words mean the market-house, defendants 
having bought in Savannah, but not in the market-house. 
We think that the ordinary signification of the words would 
mean the entire Savannah market in its commercial sense, 
otherwise “house” would have been added. The best view 
for the defendants was to treat them as ambiguous, and let 
the jury pass upon them. They cannot complain—Code, 
§2757, parts 1 and 2, §§2754, 2755; 46 Ga., 232, 235°; Har- 
ris et al. vs. Dubb, 57 Ga., 77. 

4. The consideration to support the contract was ample— 
one hundred dollars per month for two years, and a per 
cent on the hides bought. It was also reasonable. Nearly 
three thousand dollars was actually paid for the good-will 
and the retirement of the defendants from the business. 
They violated the agreement; the damages were agreed 
upon by the parties themselves; they fixed them, not as a 
penalty, but as stipulated and liquidated, and so wrote it 
down in the agreement ; the jury found the sum that they 
agreed upon, and we think that they found right. Certainly 
the verdict is sustained by the evidence, is not against law, 
and it must stand—Code §2940 ; 33 Ga., 533, 536; 41 Ga., 
680; 51 Ga., 519; 53 Ga., 114, 252, 456, 596. 

The judgment is affirmed. 


H. 8. Dover e al., plaintiffs in error, vs. Davin Harrett, 
executor, defendant in error. 


1. The court has no power to compel the counsel of one of the parties 
to disclose on oath, in spite of his claim of privilege, that he has 
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in court one of his client’s title papers, and to produce it to be used 
in the suit as evidence for the opposite party; especially where notice 
to produce has not been previously given. 

2. New trial should be granted for such an invasion of privilege, though 
it be the sole error. The statutory privileges of counsel are conferred 
for the benefit of their clients, and are sacred. 


Attorney and Client. Witness. Production of Papers. 
Evidence. Before Judge McCurcuen. Gordon Superior 
Court. March Term, 1876. 


This was ejectment by Harrell, as executor of Jesse Har- 
rell, against Dover e¢ al., for a lot of land in Gordon county. 
In the course of the trial, counsel for plaintiff asked permis- 
sion of the court to examine Reuben Arnold, Esq., of coun- 
sel for defendants, as to what papers or deeds he had in his 
possession. Mr. Arnold objected to such examination, and 
claimed the protection of the privilege which the relation 
of attorney and client created. The court ordered that the 
examination proceed. 

Mr. Arnold then stated that his client had confided to him 
certain papers from which to prepare his defense, amongst 
which was the original grant to the lot in dispute, conveying 
the same to the plaintiff's testator. 

The court, on motion, ordered that he produce this paper 
and deliver it to plaintiff's counsel. The order was com- 
plied with, and the grant introduced in evidence by the 
plaintiff. 

To this entire proceeding defendants excepted. 

A verdict was returned for the plaintiff. The defendants 
moved for a new trial, basing their motion, among other 
grounds, upon the above exception. 

The motion was overruled, and the case brought here for 
review. 


Arnotp & Arnotp; W. S. Joxnson, for plaintiffs in 
error. 


J. A. W. Jounson, by A. Jonnson, for defendant. 
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Buecktey, Judge. 


1. Under sections 3798 and 3854 of the Code, the attor- 
ney of one of the parties in the case on trial, is protected 
from being coerced by the court to disclose, on oath, that he 
has in his possession a grant from the state covering the 
land in dispute, and from producing the grant to be used in 
evidence against his client, he testifying that the grant was 
placed in his possession by his client, and claiming his privi- 
lege. More especially has the court no power thus to search 
the attorney where no notice has been given, either to him 
or the client, to produce the paper, and where the presence 
of the paper in court is not brought to the court’s knowledge, 
except by the compulsory disclosure made by the attorney. 

2. Although no other error was committed on the trial, a 
new trial should be granted for the above invasion of privi- 
lege, the statutory privileges of counsel being sacred, the 


same being granted for the benefit of suitors, and in aid of 
the administration of justice. In preparing for trial and 
conducting cases in court, counsel have a right to repose, 
with absolute security, upon the protection which the law 
affords them as repositories of their clients’ secrets, and cus- 
todians of their clients’ papers. 

Judgment reversed. 


C. A. Repp & Company, plaintiffs in error, vs. Burrus & 
Wiis, defendants in error. 


1. There can be no valid sale or mortgage of a portion of a crop not 
planted; therefore, an obligation dated the 25th of December, 1874, 
to deliver certain cotton of the next year’s crop—the crop of 1875— 
passed no title to the obligee. 

2. Delivery to the carrier is delivery to the consignees, but not to a 
third party to whom the cotton was not consigned; and though its 
proceeds were intended to be applied to such third party, and he was 
to sell the cotton and pay a note due to him, yet, if the cotton be at- 
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tached before delivery to the third party, and while in possession of 
the consignees, who are the factors and commission merchants of the 
consignor, the title is still in the consignor, Subject only to the com- 
missions and claims of such factors, and the attaching creditor of the 
consignor will subject the cotton to his judgment debt in preference 
to the claim of such third party. 


Mortgage. Title. Attachment. Factors. Before Judge 
Crawrorp. Muscogee Superior Court. November Term, 
1876. 

Reported in the opinion. 


Jounson & Ineram, for plaintiffs in error. 


Prasopy & Brannon, for defendants. 


Jackson, Judge. 


Burrus & Williams sued out an attachment against 
Wilcoxon, which was served by garnishment on Swift, 
Murphy & Co. Swift, Murphy & Co. answered the garn- 
ishment, and stated that they received from Wilcoxon five 
bales of cotton marked “S. J. W.,” the initials of Wilcoxon. 
The cotton was received on the 5th of November, 1875, the 
same day that they were garnished. No instructions 
accompanied it; from the marks upon it, they supposed it 
belonged to Wilcoxon, and never heard the contrary until 
after they were served with the summons of garnishment, 
say about the 7th of November, 1875. Redd & Co. trav- 
ersed this answer of Swift, Murphy & Co., and claimed that 
three bales of this cotton belonged to them. 

The issue joined upon this traverse was tried before a jury. 
The plaintiffs put in evidence the attachment with the entry 
of service, the answer of Swift, Murphy & Co., and a judg- 
ment against Wilcoxon ; and they proved the truth of the 
answer by Murphy, one of the firm. The claimants read 
in evidence, a note made by Wilcoxon, dated December 
25th, 1874, for $250.00, and payable to Redd & Co., by the 
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1st of November, 1875 ; also, an obligation, of the same date 
with the note, to deliver to Redd & Co. cotton enough to 
pay this note out of the first cotton ginned by him of the 
crop of the next year, 1875; also, a letter, dated 5th of No- 
vember, 1875, at Huntsville, Ala., from Wilcoxon to Redd 
& Co., in which he said, “I ship three bales of cotton for 
you to Swift, Murphy & Co., marked S. J. W.; sell when 
you think best, and credit my note with the amount ;” also, 
the railroad receipt, dated 4th of November, 1875—“ re- 
ceived from 8. J. Wilcoxon, five bales of cotton, in good 
order, consigned to Swift, Murphy & Co., marked 8. J. W.” 
Claimants also proved that the note was given for supplies 
for 1874, and that the obligation was given to furnish the 
cotton to pay the note. 

On these facts the jury found a verdict in favor of Redd 
& Co. The court granted a new trial. Redd & Co. ex- 
cepted, and brought the case here. 

The question is, was the title to this cotton in Wilcoxon, 
the consignor, at the time of the service of garnishment, or 
was it in Redd & Co? 

1. It is clear that Redd & Co. got no title by the obliga- 
tion made in 1874, to deliver them cotton out of a crop to be 
made in 1875. The law is well settled, that there can be 
no sale or mortgage of a crop until it is planted. In De- 
cember, 1874, the crop which matured in the fall of 1875, 
was not planted,and there could be no sale of it, or any 
part of it—55 Ga., 543. 

2. Did they acquire title by the delivery of the cotton to 
the carrier at Huntsville, Ala? We think not. It wasnot 
consigned to them; it was consigned to Swift, Murphy & 
Co., the consignor’s factors, and the title, subject only to 
the lien of these factors, remained in Wilcoxon, the con- 
signor. If the cotton had been lost on the route from 
Huntsville to Columbus, the loss would have been Wil- 
coxon’s, and not Redd & Co.’s; therefore, the cotton re- 
mained his property until delivered by the warehousemen 
to Redd & Co. But, before its delivery, it was seized by 
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attachment served by a garnishment on Swift, Murphy & 
Co., which attachment issued upon a judgment against 
Wilcoxon, which bound all his property. When attached, 
it was, therefore, Wilcoxon’s property, and liable to pay 
Burrus & Williams’ judgment, to pay which it was attached. 
We think, therefore, that the court was right in granting 
the new trial, and the judgment is affirmed. 


Grorer W. Srewanrt, plaintiff in error, vs. Tue SratE or 
Geroreis, defendant in error. 


. Where several defendants are jointly indicted, the court may, on 
motion of the solicitor general, where the administration of public 
justice requires it, order a severance. 

. Where a motion for a continuance was based on the inability of the 
prisoner to prepare his defense on account of confinement in jail, 
and the prohibition of access on the part of his counsel, and on 
account of the absence of material witnesses, and the counter-show- 
ing demonstrated that the first two grounds were untrue, and the 
court had the absent witnesses brought to the trial, the motion was 
properly overruled. 

. Where there were six counts in one indictment, all charging the 
same felony, but in different ways, there was no error in refusing to 
compel the solicitor general to elect on which he would proceed. 

. The verdict need not specify upon which count it was rendered. 

. Where one of the grounds of the motion for a new trial was, that 
two of the jurors were not impartial, and the exculpatory affidavits 
of said jurors, as well as of others, were submitted, showing impar- 
tiality, the discretion of the court refusing a new trial will not be 
controlled. 

. Where all the evidence which went to show defendant’s connection 
with the crime charged was circumstantial, except that of a witness 
who was jointly indicted with him, and subsequently convicted as 
principal in the first degree, and of the wife of such witness, and 
newly discovered evidence was produced flatly contradicting the 
said witnesses for the prosecution, a new trial should have been 
granted. 


Criminal Law. Severance. Continuance. Indictment. 
Election. Verdict. Jury. NewTrial. Newly Discovered 
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Evidence. Before Judge Bucnanan. Douglas Superior 
Court. January Term, 1876. 


When the case against Stewart, Sisk and Clinton was 
sounded, all three of the defendants announced ready 
for trial. The solicitor general moved the court to try the 
defendants separately, and announced that he would first 
place Stewart on trial. As ground for this motion, the 
solicitor showed that he desired to use the evidence of Clin- 
ton, and of his wife, against Stewart, and that this end could 
only be obtained by a severance. 

The court sustained the motion, and defendant excepted. 

Defendant then asked for leave to withdraw his announce- 
ment of ready, in order that he might submit a motion for 
acontinuance. This wasallowed. He moved a continuance 
upon the following grounds : 

1. Because he has been confined in jail since the homicide, 
and thus deprived of all means of preparation of his case, 
and his counsel were denied access to him while im- 
prisoned. 

2. Because, since the case has been called, the solicitor has 
announced his intention to use the testimony of Clinton and 
his wife against this defendant. Such direction of the case 
was wholly unexpected, and, therefore, he desires to have 
certain named witnesses present, by whom he will impeach 
said Clinton and wife. 

3. Because the bill of indictment was returned on yester- 
day, and one of his principal counsel was only engaged on 
yesterday ; and, thus, he has not had time, means, or oppor- 
tunity to prepare his case, consult with his counsel, and have 
his witnesses subpoenaed. 

The counter-showing demonstrated that counsel had not 
been denied access to defendant. The absent witnesses were 
sent for and brought to court before the motion for a con- 
tinuance was decided. The court then overruled the mo- 
tion. 

It is only necessary to add that the eighth ground of the 
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motion for a new trial, was based upon statements which the 
jurors therein named were alleged to have made before the 
trial, showing great prejudice against the defendant. The 
jurors exculpated themselves by their own affidavits, and 
those of others. 

For the remaining facts, see the decision. 


Gro. N. Lester, by W. S. Toomson; M. W. Trnwe tt; 
W. A. James; Jno. V. Ene, for plaintiff in error. 


Sam. W. Harris, solicitor general; THomas W. Laruam, 
for the state. 


Warner, Chief Justice. 


The defendant was indicted for the offense of murder, 
and charged with the unlawful killing of James Seals, in the 
county of Douglas. There were six counts in the indict- 
ment: the first charged the defendant Stewart, John F. 
Sisk and James Clinton, as principals; the second count 
charged the defendant Stewart, as principal in the first 
degree, and Sisk and Clinton as principals in the second 
degree ; the third count charged Sisk as principal in the first 
degree, and the defendant Stewart, and Clinton, as princi- 
pals in the second degree; the fourth count charged Clinton 
as principal in the first degree, and the defendant Stewart, 
and Sisk, as principals in the second degree ; the fifth count 
charged Clinton as principal, and the defendant Stewart, 
and Sisk, as accessories before the fact; the sixth count 
charged the defendant Stewart, and Sisk, as principals, and 
Clinton as accessory after the fact. The defendant, having 
been tried separately, was found guilty of murder as princi- 
palin the second degree, and recommended by the jury to 
be imprisoned in the penitentiary for life. The defendant 
made a motion for a new trial on the following grounds: 
First, because the court erred in allowing the solicitor general 
to sever the trial of defendants, and to put the defendant, 
Stewart, upon his trial separately from the others; second, 
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because the court erred in overruling the defendant’s motion 
for a continuance ; third, because the court erred in refusing 
to compel the solicitor general to elect as to which of the six 
counts in the bill of indictment the defendant should be 
called on to answer and be tried; fourth, because the 
verdict was contrary to law; fifth and sixth, because the 
verdict was contrary to the evidence, and unsupported by 
evidence of defendant’s guilt; seventh, because the ver 
dict did not indicate or specify upon which count of the 
indictment it was found and rendered ; eighth, because two 
of the jurors who rendered the verdict—Rice and Miller— 
were not competent, impartial jurors, which fact was not 
known to defendant until after the verdict was rendered ; 
ninth, because of the newly discovered testimony since the 
trial, contained in the affidavit of John Strickland. 

The court overruled the motion fora new trial on all the 
grounds taken therein, and the defendant excepted. 

1. There was no error in allowing the solicitor general to 
sever the trial of the defendants, and to put the defendant, 
Stewart, on his trial separately, on the showing made to the 
court that the administration of public justice required 
that it should be done. The provisions of the 4692d section 
of the Code are broad enough to include a severance of de- 
fendants on the trial, at the instance of the state, for good 
cause shown therefor, as at the instance of a defendant, 
which declares that “when two or more defendants shall 
be jointly indicted for any offense, any one defendant may 
be tried separately.” 

2. There was no error in overruling the defendant’s 
motion fora continuance on the statement of facts contained 
in the record. 

3. There was no error in refusing to compel the so- 
licitor general to elect which of the six counts in the 
indictment the defendant should be called on to answer. 
There was but one felony charged in the indictment, to-wit : 
the unlawful killing of James Seals; but the commission 
of that felony was charged in different ways in the several 
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counts, in order to meet the facts of the case as might be 
shown by the evidence—see Archbold’s Criminal Pleading, 
60. If the evidence at the trial should not show that the 
defendant was guilty under either count in the indictment, 
then he could not be hurt; but if the evidence at the trial 
showed that he was guilty, as charged in any one of the 
counts in the indictment, then he might be lawfully found 
guilty, because the state had given him notice of all the 
grounds upon which it proposed to introduce evidence to 
establish his guilt. 

4, The seventh ground of the motion, that the verdict 
did not indicate, or specify, upon which count of the indict- 
ment it was found and rendered, may properly be disposed 
of in connection with the third ground. The 4646th section 
of the Code declares, that on every trial of a crime, or 
offense, the jury shall give a general verdict of “guilty,” or 
“not guilty.” There was no error in overruling the seventh 
ground of the motion for a new trial. 

5. There was no error in overruling the eighth ground 
of the motion, as to the incompetency of the jurors, Rice 
and Miller, on the statement of facts contained in the record 
—Ray vs. The State, 15 Ga. Rep., 223; Brinkley vs. The 
State, decided during the present term, not yet reported. 

6. The fourth, fifth, sixth and ninth grounds of the motion 
for a new trial will be considered together. The evidence 
against the defendant was altogether of a circumstantial 
character, which went to show his connection with the com- 
mission of the offense charged in the indictment, except the 
testimony of James Clinton and his wife, Charlotte Clinton, 
who were witnesses introduced by, and examined in behalf 
of, the state. The record discloses the fact that since the 
trial of the defendant Stewart, that Clinton has been tried 
and found guilty of the murder of Seals as principal in the 
first degree, and that Sisk has also been tried, and found not 
guilty. On the trial of the defendant Stewart, Mrs. Clinton 
swore, that on the night that Seals was killed, in the fore- 
part of the night, Stewart came to her house and borrowed 
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her husband’s pistol; that after twelve o’clock that night, 
her husband lying on the bed, Stewart came there to bring 
the pistol back, and she went and got it; Stewart then 
called to her husband and said: “ Jim, we have killed him.” 
The ball found in Seals’ body exactly fitted the size of 
Clinton’s pistol and bullet moulds. The newly discovered 
evidence upon which the defendant’s motion for a new trial 
was based, is contained in the affidavit of John Strickland, 
who states therein, that on the night of the 6th of Novem- 
ber, 1875, (the night Seals was killed,) he stayed at James 
Clinton’s, and that the defendant, George W. Stewart, did 
not come there that night; that he got there about one hour 
and a half in the night, whilst Clinton was eating his supper ; 
that when he got up from supper, he went and got his pistol 
from under the head of his bed and carried it off with him; 
returned home at a late hour in the night; deponent asked 
him when he returned what time it was, and he said the 
clock had stopped at one; deponent has never communicated 
the foregoing facts, until to-day, to the defendant or his 
counsel. This affidavit is dated 8th of February, 1876, 
after the trial. In view of the evidence contained in the 
record (and about which we express no opinion, as there is 
to be a new trial in the ease), we feel it to be our legal duty 
to grant a new trial upon the ground of the newly discov- 
ered evidence of Strickland. The jury may have found 
their verdict upon the evidence of Mrs. Clinton and her 
husband, James Clinton, two of the state’s witnesses (who 
the state cannot be heard to say are unworthy of credit after 
introducing them in its behalf), and, if so, it is not at all 
improbable that if the newly discovered evidence had been 
introduced at the trial, a different verdict might have been 
rendered. In view of the evidence and the peculiar facts of 
this case, it is our judgment that a new trial should be had 
in it. 
Let the judgment of the court below be reversed. 
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Lea Neu, plaintiff in error, vs. Marcus H. Bunn, defendant 
in error. 


1. A plea of usury in defense to the foreclosure of a mortgage, which 
showed that the mortgage was made in January, 1874, to secure a 
note made in 1871, and due in 1875, the note only bearing 7 per cent. 
interest, and the mortgage providing for 10 per cent. after the matu- 
rity of the note, is bad, there having been no law against usury in 
1874 in this state, and no allegation in the plea that the increased 
interest was without consideration, and the seal of the mortgage im- 
porting a consideration. 

. A plea that the consideration of the note was certain lots of land, 
one of which, worth $300.00, was omitted from the deed to defend- 
ant, though specified in the bond for title, which deed was accepted 
by the defendant, to have the deed reformed, or to set off or recoup 
the $300.00, is bad, unless it alleges that it was left out by fraud, 
accident, or mistake, or at least without the consent of the party who 
accepted the deed. 


Usury. Contracts. Promissory Notes. Before Judge 


Unperwoop. Polk Superior Court. February Term, 1876. 


Reported in the opinion. 


Turner & Genny, by E. N. Broyres, for plaintiff in 


error. 
Ivy F. Tuompson, by brief, for defendant. 
Jackson, Judge. 


The defendant filed two pleas in bar of the foreclosure of 
the mortgage, both of which were stricken. The error 
assigned here is the act of the judge in striking these 
pleas. 

1. The first was usury. The note, to secure which the mort- 
gage was given, was made in 1871, and due in 1875. The 
mortgage was made in 1874, when there was in this state no 
limitation upon the rate of interest, and when the mortgage 
was executed it was agreed that interest should run at 10 
per cent. from the maturity of the note. We think that 
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this plea was properly stricken. The seal to the mortgage 
imports a consideration for the increased interest, and it is 
not alleged that there was no consideration therefor. At 
the date of the mortgage the parties could stipulate for any 
interest. 

2. The second plea was, that the consideration of the note 
and mortgage was land; that plaintiff had given his bond 
for title to certain lots, and, when he made his deed, had 
left out one lot, worth $300.00 ; but there was no allegation 
that it was left out by fraud, accident or mistake, or even 
without the consent of the defendant, who accepted the deed 
as written. We think that the plea was not such an equit- 
able plea as would authorize the deed to be reformed, or the 
$300.00 to be set off or recouped, as the party had accepted 
it, and seemingly acquiesced in it until the mortgage was 
pressed for foreclosure. 

Judgment affirmed. 


Tue Mayor anp Counc or Grirrin, plaintiff in error, vs. 
Tue Crry Bank or Macon, defendant in error. 


. Municipal bonds, having on their face many years to run, but issued 
and put in circulation with an indorsement upon each of them, to 
the effect, that in case default be made in paying any of the interest 
coupons at maturity, then, as a part of the contract, the bond itself 
shall become due and payable, are legally due, as to the whole of the 
principal, whenever a default in paying interest according to any of 
the coupons occurs. Time is of the essence of the contract. 

. In other respects, this case isruled by that of the Mayor and Council 
of Griffin vs. Inman, Swann & Co. 


Negotiable Instruments. Contracts. Before Judge Hatt. 
Spalding Superior Court. February Term, 1876. 


A verdict having been rendered in favor of the City Bank 
of Macon against the Mayor and Council of Griffin for the 
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principal and interest of the bonds sued on, the latter 
moved for a new trial upon the following, among other, 
grounds : 

1. Because the court erred in charging the jury that if the 
defendant failed to pay the interest when the same became 
due, and was demanded, and there is on the back of said 
bonds a stipulation, that in the event of the failure to 
pay the interest, the bonds should become due and payable, 
then you should find a verdict for the amount of said bonds, 
with all interest due on the same. 

2. Because the court erred in charging that the in- 
dorsement on the back of said bonds sued on was not a 
penalty, but was legal and valid, when it appeared in the 
evidence that if said indorsement was placed there, it was 
simply by a resolution of council on the minutes, and not by 
an ordinance duly adopted. 

The motion was overruled, and the defendant excepted. 

The facts, so far as material, will be found in the 
opinion. 

As to the questions referred to in the second head-note, 
see 57 Ga. Rep., 370. 


Speer & Stewart; R. H. Jounson, for plaintiff in error. 
Boynton & Dismuxg, for defendant. 
Biecktey, Judge. 


1. Having subscribed for stock in a railroad, the mayor 
and council, on the 20th of March, 1872, issued bonds of 
the city to discharge the subscription. On each bond was 
indorsed a resolution of the mayor and council, to the effect 
that, in case default should be made in paying any of the 
coupons at maturity, then, as a part of the contract, the 
bond itself should become due and payable. Each of the 
coupons was for a half year’s interest, at the rate of seven 
per cent. per annum. The bonds, on their face, had many 
years to run—some of them twenty-nine years. They were 
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payable to the railroad company or bearer, and were deliv- 
ered to the company, having upon each of them, at the time 
of delivery,a copy of the resolution above mentioned. 
Certain of the bonds, some due at twenty-five years, some 
at twenty-seven, and some at twenty-nine years, became the 
property of the City Bank of Macon, and upon these de- 
fault was made in paying the coupons which fell due in 
January and July, 1874, and in January, 1875, being the 
fifth, sixth, and seventh installments of interest. Suit was 
brought upon the over-due coupons, and upon the bonds 
themselves. 

It was competent to make the terms specified in the reso- 
lution a part of the bonds; and this was effected by indors- 
ing the resolution upon the bonds before they were put in 
circulation. Time thus became of the essence of the con- 
tract ; and, on failure to meet the interest promptly, a right 
of action accrued for the principal also. See 3 Kelly, 94; 
7 Paige, Ch. R., 179; 54 Penn. State, 127; 15 Ill., 336; 4 
Edw. Ch., 207; 28 Barbour, 29; 37 76.,60; 44 Zd., 336. 

2. As to all further questions, this case is ruled by that 
of The Mayor and Council of Griffin vs. Inman, Swann 
& Co.,57 Ga. Rep., 370. 

Judgment affirmed. 


Joun M. Hut, plaintiff in error, vs. James T. Nisser, 
trustee, defendant in error. 


1. Section 2712 of the Code, in respect to the mode of attacking regis- 
tered deeds, on the ground of forgery, applies to any registered deed 
bearing marks of alteration on its face, though more than thirty 
years old. 

. An affidavit under said section is good, if it charges the forgery to 
the best of affiant’s knowledge and belief, though the affidavit after- 
wards explain that the forgery consisted in an alteration or erasure 
of the name of the true vendee, and the insertion of that of another, 
without the consent of the vendor, or of the vendee whose name was 
erased. 
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. Such an issue should be separately tried; but if, by consent of par- 
ties, it be tried together with the main case, the burden of proof in 
respect to the forgery will be on the same party asif the special issue 
were tried by itself. 

. Upon such issue of-forgery, the burden of proof is upon the party 
who offered the deed in evidence, to show its genuine character; and 
where such a deed carries on its face a material alteration, and no 
proof of its actual execution is adduced, the alteration, whether 
more than thirty years old itself or not, must be satisfactorily 
explained before the deed can pass title as a genuine paper because 
of its age. A deed must be right on its face, or made so by proof, 
before its age alone will dispense with proof of its execution, espe- 
cially if the vendee’s name be altered. 


Deeds. Evidence. Ancient Documents. Before Judge 
Kippoo. Dougherty Superior Court. October Term, 1876. 


Reported in the opinion. 
R. F. Lyon, for plaintiff in error. 


Warren & Hoppss; R. N. Ery; R. K. Huinus, for de- 
fendant. 


Jackson, Judge. 


Nisbet, as trustee, sued Hill for a tract of land in 
Dougherty. The jury, under charge of the court, found 
for Nisbet. Hill moved for a new trial on the various 
grounds set forth in the record. The court overruled the 
motion, and Hill excepted. 

Under section 2712 of the Code, Nisbet filed an affidavit 
that the deed on which defendant, Hill, relied, from Frost 
to Cheatham, was a forgery. This deed was made in 
August, 1827, and the name of Hancock, under whom 
Nisbet claimed, was erased, and that of Cheatham interlined, 
the other side holding under Cheatham. It was registered 
in 1828 as altered. 

1. The first point made by plaintiff in error is, that the 


act in respect to the affidavit of forgery and providing for 
38 
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the trial of the issue thereon when made, does not apply to 
the case of a deed over thirty years old. We think that the 
act applies to all registered deeds—see Code, section 2712; 
and that it puts the party offering such a deed upon proof 
that it is genuine. Certainly, where the deed itself shows 
on its own face that it is not genuine—where it bears the 
marks of a material alteration—we hold that the section 
does apply. And this ruling is not in conflict’ with the 
decision of this court in Matthews et al. vs. Castleberry, 
administratria, 43 Ga., 346, 525 ; for there the deed appeared 
genuine on its face. 

2. But the affidavit in this case, after charging the forgery, 
explains wherein it is exhibited on the deed itself, and alleges 
that it has been altered by the erasure of the true vendee’s 
name, and the interlineation of the name of the other; and 
it is objected that such an affidavit does not meet the 
requirement of the statute. We think that it does meet the 
requirement of the statute, and that it is not at all vitiated 
by the affiant’s stating wherein the deed was forged. The 
fraudulent alteration of a deed in a substantial part—the 
change of the name of the vendee without his consent, or 
that of the vendor—is as much a forgery as the forging the 
name of the vendor; and, certainly, it does not lie in the 
mouth of the other side to the issue made upon the affidavit, 
to object that he is notified fully of the nature of the forg- 
ery which he will be required to meet and explain. 

3. This issue was tried, by consent of parties, with the 
main case—the title to the property—and a question is made 
how that affects the case and the special issue on the affi- 
davit. The better practice, we think, would be to adhere 
to the statute—Code, $2712—and to try the special issue by 
itself ; but if, by consent, it be tried in conjunction with the 
ejectment cause, we do not think that this circumstance will 
vitiate the verdict. It is enough if the jury pass upon the 
issue, and if it be legally passed upon in respect to the 
burden of proof. As it was agreed that it should be tried 
in the way it was tried, we do not think that the burden of 
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proof was changed. Wherever that burden would have 
been cast, had the issue been tried by itself, there it re- 
mained, though the special issue was tried in connection 
with the main issue. Certainly, neither party ought to 
lose any right by varying, by agreement, the mere mode of 
trying the issue. 
4, And this brings us to the main and controlling ques- 
tion in this case; and that is, upon which party does the 
burden of proof fall? upon him who asserts the forgery, or 
upon him who is called upon by the affidavit to prove the 
genuineness of the deed? The Code, we think, fixes the 
burden upon the party who claims under the deed and 
tenders it in evidence. Such party can no longer rely upon 
registration ; he must produce the original deed, and prove 
its execution otherwise than by registration. He may prove 
it by the witnesses to it, if he can produce them ; or, he may 
prove it by its age—that it isthirty yearsold. But when, as 
in this case, he cannot prove it by the witnesses to its execution, 
but seeks to prove it by its age, then it must appear on 
its face to be genuine. On inspection, it must exhibit an 
honest face; otherwise, it is not such an ancient document 
that its countenance will pass muster—Code, §2700; 4 
Phillips’ Evidence, 366, note, and cases cited. Age will not 
sanctify ear-marks of fraud. 1t must be proven, to the sat- 
isfaction of the jury, how and why the ear was cropped— 
wherefore the vendee’s name was changed—so that a deed 
executed at first to one man was changed to another, and 
thereby the title was conveyed apparently to one who never 
paid for the land, or was intended as the vendee. It ought 
to be explained ; common sense demands some explanation 
—especially is it demanded when the same vendor, Frost, 
afterwards, in 1837, made another deed to the same land to 
Hancock, the very man whose name was erased from the 
first deed. It has been held that when the same feoffor 
afterwards makes another deed to the same land to another 
feoffee, that a deed to the first feoffee, though thirty years 
old, cannot prove itself—4 Phillips, 366, note—and that, 
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too, when it appears genuine on inspection. How over- 
whelming, then, is this case, where the deed is not only 
altered from Hancock to Cheatham, but Frost, the vendor, 
makes another deed ten years afterwards—over thirty years 
old too—to the same Hancock. It is vain to reply that the 
record of the first deed, made the year after it was executed, 
shows Cheatham to have been the vendee. The affidavit 
destroys the record as evidence, and casts the party upon other 
proof. It is vain, too, to say that all the witnesses are dead, 
and the alteration cannot be proven to have been made 
with the consent of Frost and Hancock. If Cheatham and 
his witnesses are dead and cannot speak, so is Frost who 
made two deeds to the same land, both more than thirty 
years ago, and his witnesses; and Hancock, who conveyed 
the land when it was afterwards deeded to him again by 
Frost, is also dead, and his witnesses. The altered deed is a 
circumstance tending to show fraud in Cheatham, in the 
absence of explanatory proof. There is no circumstance 
tending to show fraud in Frost or Hancock, yet, either 
Cheatham was guilty of fraud, or Frost and Hancock were. 
The facts seem to fix it on Cheatham. At all events, the 
deed, not genuine on its face, is not shown to be genuine by 
proof. It was for plaintiff in error to prove it, and he has 
failed. 

In view of all the facts of the case, we think that the 
charge of the court is substantially correct, and the verdict 
of the jury right, and we affirm the judgment. 


Parrick K. Surets, plaintiff in error, vs. Carotine A. 
» Pp >. 
Lamar, administratrix, defendant in error. 


1. A written agreement to divide lands owned or claimed in common, 
though made by the administrator of one of the tenants in common, 
without an order from court for the partition thereof, is admissible 
in evidence as color of title. 
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. Though the description in said agreement be not as clearly expressed 
as it might be, yet when it contains certain indicia by which a sur- 
veyor can ascertain the dividing line agreed upon, the paper is 
evidence of color of title to the extent of the true dividing line; 
and where that line, under said written agreement, actually was, is 
a question for the jury, to be fixed from all the evidence, including 
that of the surveyor who ran the line according to the agreement, 
though he did so long after the agreement to divide was made. 

. Seven years’ possession of the land up to the line agreed upon, by 
the party who made the agreement and those who hold under him, 
is sufficient title to recover in ejectment. 

. Disputed lines between adverse claimants of land, and questions of 
where old fences stood in the past, and how long they stood in cer- 
tain localities, are peculiarly questions of fact for the jury; and 
where the evidence is conflicting, and the presiding judge is satisfied 
with the finding, this court will not interfere, unless a strong and 
clear case of wrong to him be made to appear plainly by the plaintiff 
in error. 

. Newly discovered testimony, consisting of deeds on record affecting 
the very lands in dispute, will not warrant the granting of a new 
trial; such records are always accessible to both parties, and dili- 
gence would examine and procure them in time for the trial; 
especially is this rule applicable when it does not appear by affidavit, 
that the movant and his counsel were ignorant of the existence of 
such deeds at the trial. 


Ejectment. Color of Title. New Trial. Before Judge 
Tompkins. Chatham Superior Court. February Term, 
1876. 


Reported in the opinion. 

Jackson, Lawton & Basineerr, for plaintiff in error. 
Gro. A. Mercer, for defendant. 

Jackson, Judge. 


Mrs. Lamar, as administratrix on the estate of her hus- 
band, sued the plaintiff in error for a piece of land, being a 
strip, or strips, of land, lying in what would have been 
President street extended, had it been extended. Mrs. 
Lamar claimed to the southern line of the width of the said 
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street, and the defendant below, Shiels, claimed to the centre 
thereof. The controversy involved about two acres of 
land in a long strip, or two strips, making one continuous 
parcel. 

The plaintiff's title consisted of an agreement in writing 
made between G. B. Lamar, the feoffor of C. A. L. 
Lamar, plaintiff's intestate, and Bayard, the administrator 
of the estate of Bayard, the feoffor, with his two 
sisters, heirs of Bayard, deceased, of defendant, Shiels, 
to divide certain lands on a certain line between them; the 
deed of G. B. Lamar to C. A. L. Lamar, and letters of 
administration, and an attempt to prove possession since 
1845 in G. B. Lamar, C. A. L. Lamar and the administratrix, 
up to the time, in 1868 or 1869, when defendant built a 
fence in the centre of what would have been President 
street extended. The defendant’s title was a deed from 
Bayard and his sisters, in 1868, to the land up to the 
southern limit of President street, if extended, at least 
lying, as described, south of that street. 

1. Objection was made to the introduction of the agree- 
ment of 1845 to partition the land; it was admitted as color 
of title; and the jury finding for the plaintiff, Mrs. Lamar, 
this is one error, on the refusal of the court to grant a new 
trial, which was pressed in the argument before us, and on 
the determination of which the case, perhaps, mainly 
depends. The objection was, that Bayard, as administrator, 
had no legal right to bind his sisters, as heirs at law of their 
deceased father with him; that he had procured no order of 
court to divide or partition the land with G. B. Lamar; and 
that the paper was void as evidence of title. It was also 
objected, that the paper did not set out such metes and 
bounds as to describe the dividing line so that the same 
could be ascertained. In respect to the first objection, we 
hold that the paper was good as color of title, and, as such, 
that it ought to have been admitted as evidence before the 
jury—33 Ga., 242; 19 Ga., 8. 

2. The remaining question is, does the paper sufficiently 
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define the boundary? It seems that the Bayards and Lamar 
owned lands which adjoined each other, and that the admin- 
istrator of Bayard deceased, and Lamar, agreed to separate 
them by a line. That line, as described, is as follows: “ Be- 
ginning at the northeast corner of the lots belonging to the 
estate of N. S. Bayard, lying south of President street 
continued, and running southwardly along the foot of the 
hill, on the eastern line of the lots belonging to the said 
estate, and to F. M. Stone, Wm. Williams and others, now 
known as Gilmersville, until it strikes the southern line of 
said lots, then eastwardly along the said southern line, which 
also divides this property from that of W. Pendergrast, 
formerly M. Dillon’s, distance five chains and ninety-three 
links, thenee northwardly, in a line parallel with the line 
first mentioned as running southwardly to President street 
continued, thence westwardly to the point of departure— 
distance five chains and ninety-three links, containing within 
said lines, four acres and sixty-one hundredths, shall be the 
part assigned and allotted to N. J. Bayard, administrator as 
aforesaid, free from all incumbrance or molestation from 
G. B. Lamar, his heirs and assigns, and the remainder of 
said tract, lying eastward thereof, shall be the part assigned 
and allotted to the said G. B. Lamar,” etc., ete. 

We see no reason why this line could not be ascertained 
and fixed by a competent surveyor. It tells him where to 
begin and how to run, to what length, and where to turn, 
and in what direction, and the number of acres, describing 
adjoining lots and streets, extended or continued. There- 
fore we think that the objection to the introduction of the 
paper on the ground that the land or line is so uncertainly 
described that it cannot be found, is not well taken, and that 
it was properly read, as color of title, to the jury. 12 
Ga., 431. 

Where the line actually ran along the tract of land, was 
a question of fact for the jury, as the location of all land 
under descriptions in deeds, must be. On this question a 
surveyor—the city surveyor for Savannah, it seems, and 
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therefore he must be presumed intelligent and competent— 
was sworn, and he deposed that he took the deed of parti- 
tion, found the land and the line, and that it gave the land 
in dispute to the plaintiff below—Mrs. Lamar. 

Other evidence was introduced, to the effect that, since 
1845, a fence had been put on this line, or sheds built, cov- 
ering the land up to it, and that the Lamars had held it for 
several years, certainly more than seven years. If they held 
any part of it, they held it up to the line which this deed of 
partition claimed for them—Code, §2681; 5 Ga., 261; 15 
Ga., 545; 39 Ga., 550; 44 Ga., 607; 57 Ga., 204. 

3.4. They held it more than seven years consecutively 
before Shiels built his fence and occupied to the centre of 
the street, in 1868 or 1869. This gave them title on which 
they could recover, and sustains the verdict. It is true that 
tie evidence is conflicting as to where the old fence stood— 
some witnesses asserting that it stood on or near the centre 
of President street extended, and others, that it stood there 
only before 1845, when the partition was agreed upon. 
But these questions of evidence as to where old lines ran 
and old fences stood years ago, are peculiarly for the jury, 
and when the jury have ascertained the line and fixed the 
fact, and the presiding judge approves the finding, it would 
require a strong, clear case, plainly made to appear to us, of 
wrong to the plaintiff in error, before we would interfere. 

On this branch of plaintiff's title, we think the evidence 
sufficient to sustain the verdict; and this view renders it 
unnecessary to go into the other branch of it, to-wit: twenty 
years possession without color of title, and the presumption 
of a grant from the state, arising from such long occu- 
pancy. 

5. In respect to the ground of error in overruling the 
motion based on discovery of new evidence, it is enough to 
say that the deeds were recorded, were about this land, that 
both parties seemed to claim under McIntosh from the deed 
of partition reciting that fact, and were interested in the 
same chain of title; that the records were open to both, and 
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ordinary diligence would have ascertained and procured the 
evidence on the trial. 

Besides, it does not appear from any deposition accompa- 
nying the motion, that the plaintiff and his counsel did not 
know of the existence and effect of the deed and maps ac- 
companying it, before and at the trial. 

From the best view we can get of the whole case from 
the evidence disclosed in the record, the charge of the court, 
and the decision overruling the motion for a new trial, we 
conclude that no sufficient reason appears to authorize us 
to set aside the verdict and order a new trial over the dis- 
cretion of the presiding judge. 

Judgment affirmed. 


Tue Mayor anp Councti or tHE Crry or Macon, plaintiff 
in error, vs. BarnarD Hix1, defendant in error. 


1. A suit against a municipal corporation for damages, on account of 
removing the earth and gravel in the street fronting his lot for the 
purpose, not of grading the street, but of filling up other streets, may 
be maintained, and a demurrer to a declaration for such damage was 
properly overruled by the court. 

. All charges of the court in respect to the grading of the street, either 
as to its being left in an incomplete condition or otherwise, were out- 
side of the issue made by such a declaration, and might have misled 
the jury, the sole issue, on the declaration, being whether the dirt 
and gravel were moved to grade the street, or to improve other 
streets without regard to the grading of the street whence the dirt 
was taken, and damage therefor. 

3. If other causes of action, either in respect to the incomplete grading 
of the street or other matter in respect to the grading thereof existed, 
then they should have been declared upon and put in issue; other- 
wise, evidence in respect thereto and charges thereon, should have 
been excluded and omitted. 

. As a general rule, injury to the property of the owners of real estate 
fronting on streets in cities and towns, by reason of legitimate and 
reasonable grading thereof, is ‘‘ damnum absque injuria ;” 23 Ga., 
402; 28 Ga., 46; but whether under the amendment of the charter 
of the city of Macon, acts of 1863, page 188, that city is liable— 
quere? 
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Municipal Corporations. Streets. Charge of Court. 
Before Judge Porrte. Bibb Superior Court. April Ad- 
journed Term, 1876. 


Reported in the opinion. 


R. W. Jemison, by G. W. Gusti, for plaintiff in error. 


Lanter & Anperson, Hitt & Harris, for defendant. 
Jackson, Judge. 


This was a suit brought by the defendant in error against 
the city of Macon for damages arising from the digging down 
and removing dirt and gravel from the street in front of his 
house, not for the purpose of grading that street, but to fill 
up cavities in other streets of the city, and to improve them. 
The jury found for the plaintiff $600.00. The city excepted 
to a refusal by the court to grant a new trial, and brought 
the case here for our review. 

1. The first point made is, that the court erred in overruling 
a demurrer to plaintiff's declaration. Werule that the court 
did not err in overruling the demurrer. The declaration 
alleged that the damage was done, not for the legitimate 
grading of the street, but to fill up and improve other 
streets. This allegation made a good cause of action, and, 
on proof thereof, the plaintiff was entitled to recover ; there- 
fore it was right to overrule the demurrer and retain the 
case for trial. 

2. But, on the trial, the court charged, in respect to the 
improper grading of the street and its being left in an in- 
complete condition, and called the attention of the jury, as 
it seems to us, not to the true issue made by the pleadings, 
to-wit: whether the purpose and conduct of the city author- 
ities was to grade the street, or, without regard to the grad- 
ing of that street, to improve other portions of the city, and 
what damages the plaintiff had thereby sustained, but to 
other issues in respect to the general powers of the city to 
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grade its streets, and injuries to the property-holders from 
the lawful grading thereof, and the improper and in- 
complete grading thereof. No such issues were made by 
the pleadings ; and we think that the true question has not 
been passed upon by the jury, and that the case has not been 
properly tried ; reluctantly, therefore, we feel constrained to 
send it back. 

3. 4. Whether or not on an additional count being added 
to the action as it is now declared upon, in respect to injury 
and damage from grading this street, a recovery could be 
had for damage to the owner’s property, we do not now 
decide. If the work was done unskilfully and negligently, 
so as unnecessarily to damage the plaintiff, we think that he 
might recover for damage so done to his property; but if it 
was done lawfully and properly, no matter what damage 
accrued, it would be “damnum absque injuria,” unless the 
amendment of the charter of Macon, in the acts of 1863, 
page 188, take that city without the general rule. 

In Markham vs. Atlanta, 23 Ga., 402, this court doubted 
that an action would lie, and ruled expressly that equity 
would not interfere by injunction; and in 28 Ga., 46, the 
court held that no action did lie, and it has so repeatedly 
ruled since. 

Such is the general rule, therefore, in regard to the power 
of municipal corporations over streets, and injury conse- 
quent upon their legitimate grading thereof, to owners of 
houses thereon; but the amendment of 1863, to the Macon 
charter, uses language which may take the city of Macon 
without the rule. Upon that we pass no judgment now, 
as the question is not legitimately made in this record. 
Undoubtedly, however, the corporate authorities, in any 
event, would be bound to exercise proper care and diligence 
in their work, and if damage result from negligent, unnec- 
essary, and careless work, the corporation would be liable. 
The verdict in this case, upon the facts, may not be far from 
a righteous one; but we cannot say that the case was fairly 
tried upon the issue made; and the case is therefore re- 
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manded for a new trial, in accordance with the principles 
above indicated. 
Judgment reversed. 


McDantet & Srrong, plaintiffs in error, vs. Roprrr Baven, 
Superintendent of Western and Atlantic Railroad, de- 
fendant in error. 


. Where the bill of exceptions was filed in the clerk’s office of the 
superior court on July 15th, 1876, and was certified, with a transcript 
of the record, on the 19th of the same month, but was not forwarded to 
the clerk’s office of this court until January 5th, 1877, the return day of 
the present term being December 26th, 1876, the case will not, on 
motion, be entered on the docket of this term, and this though it may 
be shown that the clerk of the superior court was unable, by reason 
of indisposition, to transact official business from December 1st 
until after said return day.—(R.) 

. Diligence would have required that counsel should have applied for 
mandamus against the clerk, when he failed to forward the bill of 
exceptions and a transcript of the record within ten days from the 
date of the filing of the former in his office.—{R.) 


Practice in the Supreme Court. January Term, 1877. 


A motion was made by counsel for plaintiffs in error, to 
have the above stated case entered on the docket of the 
present term, upon the following statement of facts: 

The bill of exceptions was filed in the clerk’s office of 
the superior court of Fulton county, on July 15th, 1876, 
and was certified, with a transcript of the record, on the 
19th of the same month. These documents reached the 
clerk’s office of the supreme court on January 5th, 1877, 
after the return day to the present term, which was on the 
26th day of December, 1876. Affidavits were submitted 
showing that the clerk of the superior court was unable to 
attend to official business from the 1st of December, 1876, 
until the return day was passed, on account of indisposi- 
tion. 
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It was replied that the papers ought to have reached the 
clerk’s office of this court long before this indisposition 
commenced; that diligence on the part of counsel for 
plaintiffs in error, would have required them to have applied 
for the writ of mandamus when the clerk failed to forward 
said papers within ten days from the date of the filing of 
the bill of exceptions in the clerk’s office. 

The court overruled the motion, enunciating the princi- 
ples embraced in the above head-notes, and intimated very 
strongly, that the writ of error would be dismissed when 
the case should be called in its order at the next term. 


Arnotp & Arnotp; E. N. Broyizs; D. F. & W. R. 


Hammonp, for plaintiffs in error. 


R. N. Ety, attorney general; N. J. Hammonn, for defen- 
dant. 


Wim H. Mippresrooks, plaintiff in error, vs. W1L0ox, 
Gripss & Company, defendants in error. 


. Where the bill of exceptions has no certificate of the clerk thereto 
attached, counsel for plaintiff in error will not be allowed to with- 
draw the papers for the purpose of having such certificate attached 
after the commencement of the call of the cases on the docket of the 
circuit to which they belong, even though counsel stated that if the 
bill of exceptions was not returned, with the certificate attached, be- 
fore the case was reached, the writ of error could be dismissed.— 
(R.) 

. Diligence would have required that the defect in the bill of excep- 
tions should have been cured before the circuit to which it belonged 
had been reached.—(R.) 


Certificate. Practice in the Supreme Court. January 
Term, 1877. 


The head-notes sufficiently report this case. 


J. W. Preston, by Jackson & Lumpxiy, for plaintiff in 
error. 


C. L. Barttert, for defendants. 
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Wma. Tuompson, plaintiff in error, vs. Toe Cenrrat Ratt- 
ROAD AND Banxine Company, defendant in error. 


. It is incumbent upon the plaintiff in error to have forwarded to the 
clerk of this court, in the manner prescribed by the statute, under 
the certificate of the clerk of the court below, a true and complete 
transcript of the record of the case. If material portions of such 
record be wanting, the dismissal of the writ of error will not be 
prevented by the fact that such absent parts are fully set forth in 
the bill of exceptions. The certificate of the judge can no more 
authenticate a portion of the record, than can the certificate of the 
clerk a portion of the bill of exceptions.—(R.) 

. A suggestion of the diminution of the record must be made on or 
before the calling of the case on the docket for a hearing. Such 
suggestion will not be allowed after the abstract has been read and 
the argument progressed, even though the attention of counsel for 
the plaintiff in error be then called, for the first time, to the de- 
fect.—(R.) 

. Where counsel suggests the death of plaintiff in error, and moves 
an order making his temporary administrator a party, and such mo- 
tion is resisted upou the ground that the action abated on the death 
of the plaintiff, the question as to the right of a temporary admin- 
istrator to be made a party being waived, and the court directs that 
the question, as to the abatement of the suit, be argued with the 
main case, and that the clerk should not enter the order until the 
preliminary question be determined, upon the attention of counsel 
being called to the fact that material portions of the record were 
wanting, thus necessitating a dismissal of the writ of error, he will 
be allowed to withdraw such motion to make parties, and the case 
will be continued.—(R.) 


Record. Practice in the Supreme Court. January Term, 
1877. 


Thompson brought case against the Central Railroad and 
Banking. Company for damages on account of a personal 
injury sustained by him. A verdict was returned in his 
favor, and a final judgment entered. Defendant moved 
for a new trial upon various grounds. The motion was 
sustained, and a new trial ordered. To this judgment 
plaintiff excepted. After the bill of exceptions was certi- 
fied, he died. When the case was called in this court, coun 
sel for his estate suggested his death, and moved to make 
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his temporary administrator a party. This motion was 
resisted on the ground, that on the death of the plaintiff, 
the action abated. The question as to the right of his tem- 
porary administrator to be made a party being expressly 
waived, counsel for plaintiff asked that he be allowed to 
argue the question as to the abatement of the suit, with the 
main case. The court directed that the argument take this 
course, and instructed the clerk not to enter the proposed 
order on the minutes until the preliminary question be de- 
termined. 

Counsel for plaintiff read his abstract, and had proceeded 
for some few minutes with his argument, when counsel for 
defendant called attention to the fact that the record, as 
certified by the clerk, contained neither a motion for a new 
trial, nor an order sustaining the same. Upon the court’s 
stating that the writ of error would have to be dismissed, 

‘counsel for plaintiff showed that the missing portions of 
the record were set forth in full in the bill of exceptions. 
Upon this point the court ruled as set forth in the first head- 
note. Counsel for plaintiff suggested a diminution of the 
record. .t was replied that he was too late. 

The court ruled as set forth in the second head-note. 

Counsel for plaintiff then asked to withdraw his motion 
to make parties. Counsel for defendant objected, upon the 
ground that the only resistance to the administrator being 
made a party, was based upon the ground that the suit had 
abated; that if the court so held, the writ of error would 
be dismissed; that if the court held to the contrary, the 
same result would follow on account of the defects in the 
record: that the order making parties had in fact been 
taken, subject to his objection. The court allowed the mo- 
tion to be withdrawn, and continued the case. 


Metprm & Apams, by A. P. Apams, for plaintiff in error. 


Jackson, Lawron & Bastneer, for defendant. 
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Wilson vs. Dozier.—Craps vs. Hunter. 


*Wittiam R. Wuson, plaintiff in error, vs. E. J. Dozier, 
defendant in errror. 


Suit was brought against Wilson & Co., ona note for $4,794.17; Wilson 
& Co. were the successors in business of Wilson & Co., the first firm 
being composed of father and son, and the latter firm, on the death 
of the father, of the survivor and his brother, Wm. R. Wilson, who 
administered on the father’s estate; the note was made up of accounts 
against the first firm of $3,268.31, and against the succeeding firm of 
the balance; the business was carried on continuously, and the ac- 
counts made continuously with the payee of the note by the two 
firms; the note was actually signed by the surviving partner, using 
the firm name. Wm. R. Wilsom pleaded non est factum as to the 
$3,268.31, and that he was not liable therefor. It was in evidence 
that he sent cotton to pay off the part of the note objected to now, 
and promised to send more cotton if time were given, and three 
letters from him to the payee of the note were in evidence, recogniz- 
ing the note, and soliciting a receipt for $3,268.31, to be used asa 
voucher by him as administrator on the estate of the deceased part- 
ner of the first firm: 

Held, that the statute of frauds in respect to a promise to pay the debt 
of another, had no application at all to the case; that the considera- 
tion of the part of the note objected to was ample; that if there 
were any doubt of the authority of the partner to sign the name of 
the new firm to the note and to bind the new partner, the facts 
showed that he fully ratified it; and that the verdict of the jury for 
the whole amount of the note, and the refusal of the court below to 
disturb it, were exactly right. 


Jackson, Judge. 


Pua@se Craps, plaintiff in error, vs. Harpy H. Hunter, 
defendant in error. 


The evidence opposed to the verdict, coming, as it does, from inter- 
ested or from sympathetic witnesses, is not strong enough to justify a 
reversal of the judgment refusing a new trial. Inall doubtful cases 
of mere fact, the jury and the presiding judge are more competent 
to reach the truth and do justice than a court of review. 


Buieckey, Judge. 


*No reports or opinions are published in this and the following cases, in accordance 
with the provisions of Act of March 2d, 1875. 
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James T. Garpner, plaintiff in error, vs. Exizaseru H. 
Crockett, defendant in error. 


Mrs. Crockett, in right of herself and children, filed a bill in equity 
against her husband, as trustee, and the plaintiff in error, Gardner, 
and alleged that she was: possessed of an estate in lands, settled upon 
her and her children, with right of trustee to sell and invest by her 
consent; that he sold, with her consent, for $8,000, and without her 
consent, bought another place from Gardner, and without her con- 
sent, mortgaged that place to Gardner; that the trade was made 
through one McLaws, as agent, who turned over to Gardner the 
proceeds of the first place in part payment of the latter place; that 
McLaws misrepresented the condition of the land in respect to tim- 
ber and value to her trustee, and sold it to him at more than double 
its value; that the trustee did not even look at it, but accepted the 
deed and gave the mortgage; that some mules and personalty were 
bought at the same time, and included in the mortgage; that Gard- 
ner had full knowledge of the want of power in her trustee to buy 
and mortgage without her consent, and of the fact that she protested 
against the trade at the time, and refused to sign the mortgage; that 
the mortgage, on which several thousand dollars is still due, has 
been foreclosed and execution levied on the personalty, and a rule 
nisi granted to foreclose as to the realty; that the trustee resides in 
Screven, and Gardner, in Richmond county; she prayed either 
that the true value of the land be ascertained, which is not more 
than already paid, and that the mortgage be forever enjoined, or 
that the deeds be all canceled, the trade annulled, and the proceeds 
of sale of her and her children’s lands, be turned over to her by the 
said Gardner, he reserving enough to pay for the personalty which, 
from its perishable nature, is not worth what it was when bought by 
her trustee, while the land is as valuable now as then; or that such 
other relief be granted herself and children as is equitable and just, 
she offering todo whatever may be right on her part. To the bill, 
alleging substantially the foregoing facts, a demurrer was filed, to 
the effect that the court had no jurisdiction as to Gardner; that 
there was no equity in the bill, and that the complaint was stale 
inasmuch as five years had elapsed, as appeared from the bill, since 
the sale and before the bill was filed. 

The bill of exceptions shows that the question of jurisdiction was 
waived, and error was assigned only on the want of equity and the 
lapse of time. 

Held, that there is equity in the bill, and the delay not so great as to 
estop complaint on the part of the feme covert, and her infant 
children, and that the demurrer was properly overruled. 


Jackson, Judge. 
39 
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Price vs. Amis.—Anderson, executor, vs. Baker.—Harnett vs. Morris. 


James 8. Price, plaintiff in error, vs. Joseph Amis, defend- 
ant in error. 


Discharge of the debtor in bankruptcy is no answer to a rule against 
him to foreclose a mortgage executed prior to the bankruptcy, where 
it does not appear, affirmatively, that the mortgagee has lost his 
lien by proving the debt in the bankrupt court.—52 Ga., 605; 53 
Tb., 208. 

Brxckiey, Judge. 


Newton AnpERson, executor, plaintiff in error, vs. Danrer 
W. Baker, defendant in error. 


When the original bill of exceptions is signed neither by the plaintiff 
in error nor by his counsel, and no assignment of error is therein 
contained, the bill of exceptions will be dismissed. A copy bill of 
exceptions is no evidence in this court, and cannot be considered to 
show an assignment of error not in the original bill and never ap- 
proved by the presiding judge. 

Jackson, Judge. 


J. H. M. Harvert, plaintiff in error, vs. JoserpH Morris, 
defendant in error. 


Where the claimant brings his bill of exceptions, but supports it with 
no record appropriate to a claim case—no affidavit, no bond and no 
judgment disposing of the claim—a reversal here is impracticable— 
see Traynham vs. Perry & Denton, 57 Ga. R., 529. 


Bieckiery, Judge. 
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Bennett Rosertson, plaintiff in error, vs. ALEXANDER 
Puarr, defendant in error. 


A motion to traverse a return of service by the sheriff, after stating the 
case, alleged as follows: ‘‘And now comes the defendant, and 
during the first term after knowledge that any entry of service was 
made serving him, defendant, by Matthew Kemp, with a copy of the 
declaration, and traverses said return, and says the same is untrue 
and false, and he avers that no service of any kind, personally or 
otherwise, was ever perfected on him, and of this he prays judg- 
ment:” 

Held, that a demurrer thereto.was properly overruled. 


Warner, Chief Justice. 


Joun Puryear, plaintiff in error, vs. A. C. Clements, de- 
fendant in error. 


The sufficiency of the evidence to establish certain facts, being the 
only question for decision, and the superior court having held the 
evidence sufficient, and refused to interfere with the judgment of 
the primary court, which was brought up by certiorari for review, 
and the evidence not being plainly insufficient, this court will not 
interfere. 

Biecktey, Judge. 


Cox & Hix e¢ al., plaintiffs in error, vs. Witt1am R. Pam 
Lips, JR., e¢ al., defendants in error. 


As a judgment, solemnly pronounced by a judge of the superior court, 
on a question within his jurisdiction, is presumptively correct, and 
as the doubts of this court should be given in favor of, and not 
against such judgment, and as the grant of the injunction was 
coupled with conditions calculated to secure the defendants in the 
bill against ultimate loss, the safer and better course, under the 
facts of this particular case, is not to interfere with the discretion 
exercised in granting the injunction. It is not clearly apparent that 
the discretion was abused. 


BiEcktEy, Judge. 
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Jordan & Comer vs. West; Wright e¢ al. vs. Nagle e¢ al.; Whaley, trus., vs. Walker e¢ al.,etc. 


Jorpan & Comer, plaintiffs in error, vs. Aaron H. West, 
defendant in error. 


. The refusal of written requests to charge, is not cause for new trial, 
where the charge given was reasonably full and substantially correct, 
and where the verdict is clearly warranted by the evidence. 

. The case turned chiefly on the facts, and the verdict is satisfactory 
to this court, as it was to the court below. 


Buixrcktry, Judge. 


Aveustus R. Wrieur e al., plaintiffs in error, vs. G. W. 
Naats e¢ al., defendants in error. 


There was no error in the refusal of the court to grant the injunction. 
This case is controlled by that of Wright et al. vs. Nagle et al., 48 Ga. 
R., 367. 

Warner, Chief Justice. 


James R. Wuatey, trustee, plaintiff in error, vs. Joun H. 
Waker et al., defendants in error. 


Wim A. Cuerry, plaintiff in error, vs. Tot Home Burtp- 
inc AND Loan Assocration, defendant in error. 


Marrua A. Fiovurnoy, plaintiff in error, vs. Wixy F. Hoon, 
executor, defendant in error. 


Joun Nxat, plaintiff in error, vs. Jesse C. Kyxe et al., de- 
fendants in error. 


Tue Pranrers’ Banxine Company, plaintiff in error, vs. 
Apams & Bazemore et a/., defendants in error. 
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Mendell vs. The Southern Mutual Insurance Company, etc. 





Wuuiam A. Horr ef al., plaintiffs in error, vs. THz Com- 
MISSIONERS FOR Biss County, defendants in error. 


Exiza H. Price e¢ al., plaintiffs in error, vs. Jounson & 
; Soru e¢ al., defendants in error. 


The discretion of the chancellor, exercised in granting or refusing an 
injunction, or in appointing or declining to appoint a receiver, where 
the judgment turned upon a conflicting state of facts, will not be 
controlled unless manifestly abused, or unless some well recognized 
principle of law be violated. 


Meyer Menpe 1, plaintiff in error, vs. Tae Sournern Mv- 
TUAL InsuRANCE Company, defendant in error. 


W. E. Raatann, for use, ete., plaintiff in error, vs. THE 
Stvcer Sewine Macurive Company, defendant in error. 


Tue Singer Manvracturiwe Company, plaintiff in error, vs, 
James D. Corrinauam, defendant in error. 


W. H. Jones, assignee, plaintiff in error, vs. Tue Mosire 
AND Girarp Rarroap Company, defendant in error. 


Tuomas A. Barnes, plaintiff in error, vs. Tuer Western 
Union Tetecraru Company, defendant in error. 


S. G. Dorsey, plaintiff in error, vs. W. T. Sms, defendant 
in error. 


A.rrep Bryay, plaintiff in error, vs. Tur Stare or GroraiA, 
defendant in error. 


The discretion of the court below, exercised in granting or refusing a 
new trial, where the judgment turns upon conflicting facts, will not 
be controlled, unless manifestly abused, or unless some well-recog- 
nized principle of law be violated. 
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Lipscomb vs. The State. 


Joun Lirscoms, plaintiff in error, vs. Tae Stare or Groreta, 
defendant in error. 


This court will not control the presiding judge in refusing the grant of 
a continuance, unless his discretion has been abused; nor will it 
control his discretion in refusing the grant of a new trial, unless he 
has abused that discretion, the testimony being sufficient to support 
the verdict. 


Jackson, Judge. 





APPENDIX, 


SuPREME CouRT oF GEORGIA, 
SaturDAy, March 4, 1876. 


Present, their Honors, HrraAam WARNER, Chief Justice, and L. E. 
BLECKLEY and JAMEs JACKSON, Judges. 

In response to an order passed at the last term of this court, to re- 
port at this, proceedings commemorative of the life and death of JAMEs 
JAcKsON SCARBOROUGH, who, for nearly forty years, was a member of 
its bar, we, the committee appointed for such purpose, do hereby 
make the following report, to stand on the record as an enduring me- 
morial of our deceased brother. As each of our professional brethren, 
who have left their impress upon the times, pass away, it is both ap- 
propriate and profitable that the survivors should, in some enduring 
form, proclaim his virtues and perpetuate his memory. Our deceased 
brother and his career are of more than ordinary interest, because he 
was eminently a type of that class of lawyers who are peculiarly the 
product of American institutions. They inherit nothing but good nat- 
ural gifts, cultivated by the moral teaching of worthy parents. They 
acquire but little outside of their own personal exertions, and yet at- 
tain to the high honors of the nation, exercising in church, state and 
society the best of influences. 

Judge SCARBOROUGH was a native of Burke county, Georgia, and his 
natal day the 6th of July, 1806. At an early day his father died, and 
thus the disadvantage of orphanage was added to others. Receiving 
only a common school education, but being endowed with great en- 
ergy and laudable ambition, he chose the career of a lawyer. He was, 
no doubt incited thereto by the career of his uncles, Lott and Ei 
WarREN. Both of them, under similar disadvantages, had become suc- 
cessful lawyers. The first named afterwards became a power in Geor- 
gia, both in church and state, and the latter became so successful a 
practitioner that it may be doubted if, as such, in the meridian of his 
life, he had his equal in the State. He yet survives, having completed 
his seventy-fifth year, and was the youngest, and is now the sole sur- 
vivor, of fourteen children. 

What a sield for thought and commentary do these few simple truths 
suggest! Their father was named JostAn WARREN. He was himself a 
patriot soldier of the revolution, and, greatly admiring Governor J AMES 
JACKSON for his revolutionary services and his opposition to the Yazoo 
fraud, he insisted on the privilege of naming his first born grandchild 
in his honor. It was under such auspices that Judge SCARBOROUGH 
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received his name and began his career in life. He studied law under 
his two uncles just named, at Dublin, Laurens county, Georgia, and 
was admitted to the bar in 1827. He then located in Jacksonville, Tel- 
fair county, Georgia, and the next year was married to Miss ANN Boyp. 
From Jacksonville Judge 8. moved to Thomasville, where he remained 
until 1834, when he located in Perry, Houston county, Georgia, to be- 
come associated with his uncle E11 in the practice of law, under the 
style of WARREN & ScarBorovuGH. This firm did an extensive prac- 
tice, embracing within its range all the counties of the then southern 
circuit, and many of the tien Flint and southwestern. This partner- 
ship brought Judge ScARBOROUGH into a heavy and laborious business. 
It required the exercise of all his energy and ability to discharge his 
duties, while he coped with some of the very ablest lawyers of the 
state, who practiced in the same counties, although having their resi- 
dences in Columbus, Macon, Milledgeville and Talbotton. So well did 
Judge SCARBOROUGH sustain himself that he established the highest 
character as a lawyer, and was, at the legislature of 1845, elected 
judge of the superior court of the southern circuit. Party spirit then 
ran high. The judges for each circuit were elected by the legislature, 
and each party, from the necessity of the case, had to put forward 
their best men. Judge SCARBOROUGH was, according to the then divis- 
ion of the parties, a whig, and as he was a positive character and de- 
cided in all his convictions, he took high rank in his party. Every 
one admitted Judge SCARBOROUGH’S success as a practitioner, but as 
all such do not succeed in the judicial station, it was feared he would 
not. He identified himself thoroughly with his client, was always zeal- 
ous, and sometimes vehement. All fears were soon allayed, for, as 
Judge, he surpassed his well established reputation at the bar. It was 
his good fortune to have his judgments seldom reversed by the supreme 
court, although most important and difficult cases were decided by 
him. Among these was the case, on the civil side of the court, of 
Whitehead vs. Peck, from Twiggs county, reported in ist Kelly; and 
on the criminal side, from Lowndes county, of Studstill vs. the State, 
reported in 7th Ga. 

The latter case was one of the most interesting cases in the judicial 
annals of the state, where an unoffending boy on horseback, at a very 
long distance, was shot at, just to see if he could be hit at such distance, 
and he was, and killed. Either as judge or counsel his name appears 
in thirty-eight volumes of this court’s reports consecutively. At the 
expiration of Judge ScARBoROUGH’s first official term, the opposition 
party having a majority on joint-ballot, his name was not presented for 
re-election. He then located at Americus, Georgia, in the southwestern 
circuit, and re-began the practice in that and the adjoining circuits, 
He here remained practicing with his usual success until the spring 
of 1870, when, by the marriage of his three daughters (all his children), 
two of them residing at St. Paul, Minnesota, himself and wife were 
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left alone. As she was in bad health, and he getting old, he changed 
his residence to that place. The controlling cause, however, was the 
recent marriage of their youngest daughter, who had continued the 
baby-child after she had become a woman. This marriage left the 
parents isolated and desolate. She was an amiable, beautiful and alto- 
gether a most lovely woman; and while her parents were en route for 
their new destination, they received a telegram announcing her sudden 
death, and they arrived just in time to be at her funeral. Although 
Judge ScaRBOROUGH survived this shock several years, yet life had lost 
its greatest charm, and he looked to death as the only future event of 
personal interest to him. This came to him at his new home after a 
long illness, which he endured with manly fortitude and Christian res- 
ignation, on the 28th of November, 1875, in the 70th year of his age. 

During the latter years of his life, his love grew stronger for old 
friends and his native land. It seems a law of nature that an old man 
yearns to die where he lived in his youth. ‘‘ He still has hopes, his long 
vexations past, to return and die at home at last.” In old age the scenes 
and feelings of youth reproduce themselves, and become as vivid 
from memory as from reality. How much more intense must this feel- 
ing be when age comes on in a strange and distant land, where every 
face and place is new, except the few of one’s own household. Partic- 
ularly did Judge ScaRBOROUGH’s heart ‘‘ go out” to the old friends of 
his own profession. With some he had practiced through many long 
years, and there were others he had practiced under, and yet others 
who had practiced under him. For ¢hzs tribunal that had passed upon 
his own judgments, and before whom he had so often appeared, he 
entertained a respect so profound as to savor of veneration. Nature 
made him a lawyer by laying the foundations in suitable qualities, and 
with study, diligence and zeal he had proven true to her by making 
himself an able one. 

While he took a lively interest in politics, and his political opinions 
were positive and decided, yet his ambition lay entirely in the line of his 
profession, and he refused political advancement, although always 
ready to perform his share of party labor. He was thoroughly honest 
in opinion and action. He maintained the same strict integrity in his 
personal as well as his professional and political life. His honesty was 
palpable. It was patent to even a superficial observer. There was a 
child-like simplicity about him which, blended with his legal acumen 
and judicial ability, made him a very rare and refreshing character in 
this world of art. He was free from deception. He never acted a part. 
If he wasright or wrong, wise or foolish, you could be assured he was 
sincere, and meant what he said and said what he meant. As might 
be suspected of such a character, he indulged in no concealments and 
cherished no resentments. If in his honest zeal and manly frankness 
he gave or received offense, the feeling died with the occasion. He was 
as quick to forgive as to receive offense. His anger ‘‘when much 
enforced showed a hasty spark, and straight was cold again.” 





612 APPENDIX. 


His style in speaking was earnest, zealous, dealing in law and facts, 
and sticking severely to the point. His delivery was always fluent, in- 
cisive and rapid—sometimes vehement, and at times eloquent. His in- 
vestigations were thorough. He suffered much from bad health, and 
on account of this there were times when he did not exhibit his old 
fire; and then, again, times of better health, when the old embers would 
blaze up to their original flame and brightness. He was fearless in the 
conduct of his causes, and as independent as he was fearless. The 
right, as he understood it, he would maintain in the presence of the 
proud and haughty, as he would before the humble and lowly. He was 
the possessor of a kind heart—had strong and deep affections; these 
went out to his friends to whom he was attached as men seldom are; 
but his immediate family, his wife and children, he loved with a love 
that was akin to woman’s. He was much from home—sometimes at 
long intervals, and far away; but no matter how pressing or vexatious 
the business, he would find time to talk of, and write to, the loved ones 
at home. Being a loyal child of nature, it was as natural for him to 
look ‘‘from nature up to nature’s God,” as it was for air to move or 
water to flow—birds to sing or infants to smile. Although the deep re- 
ligious sentiment was in him, and he preached and practiced the Chris- 
tian virtues, it was not until he had about reached life’s meridian, that 
he made an open profession of it, by uniting himself with the church 
of his fathers, and of his choice, the Baptist. Then truly did he ‘“‘ be- 
come as a little child.” This was not as hard for him as for differently 
tempered, though equally sincere, men. There were certain traits of 
childhood he never outgrew; they still adhered to the man, and gave 
color and zest to his manhood character. In many elements, however 
old he might have become, he would never have, as the old are wont, 
his ‘‘second childhood;”’ and yet for ‘‘a’ this,” hewas not the less a 
man, and a noble man, too. A man of such a “‘make-up” could not, 
if he would, help being a kind master to his slaves, or hired servants, 
or to any ‘‘ within his gate.” Kind is too feeble a word to express the 
idea of his gentleness and mercy to this class of people. He was to 
them more like ‘‘a guardian angel”—ever near to supply every want, 
whether of sickness or health, and to the extent of lavishing upon them 
the deepest sympathy of his heart, and of taking them into his personal 
confidence. In short, he was true, to intensity, to every relation in life, 
and had no faults, save such as the best of our kind cannot escape, and 
are as sins imputed, in contrast with sins committed. And why say 
more? The best eulogy that the best genius could pay our deceased 
brother, would have to be taken rather as ‘‘the will” than ‘‘the deed;” 
and in that spirit we present this, knowing that, after all we have said, 
or may say, in his praise, that the only object we can accomplish, is to 
show, as survivors, our appreciation of our dead brother, that in the 
record thereof his life and his virtues may be saved from that oblivion 
that have been the fate of many who deserve a niche in the temple of 
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Immortal Fame, and have not had their names even rudely carved upon 
a head-board, or printed in an evanescent newspaper. 

In eonclusion, we recommend the adoption of the foregoing by the 
court and bar, as an expression of the love and respect they bore our 
deceased brother, and placed upon his personal and professional career; 
that it be entered upon the minutes, and a certified copy thereof be 
presented to his oldest daughter, as the representative of what is left 
of Judge ScARBOROUGH’s family. 

(Signed) R. H. Cuark, 
R. F. Lyon, 
H. K. McKay, 
W. A. HAwKINs, 
Tuos. C. SULLIVAN, 
Sam’. HAL, 


N. A. SMITH. 
It was ordered as recommended. 


SUPREME COURT OF GEORGIA, 
Fripay, November 9, 1877. 


Present, their Honors H1trAmM WARNER, Chief Justice, and L. E. 
BLEcKLEY and JAMEs Jackson, Judges. 

The committee appointed to submit a memorial of the life, character 
and death of the Hon. BARNARD HILL, beg leave to make the follow- 
ing report: 

It has been poetically said that ‘‘ Death loves a shining mark.” The 
wisdom of inspiration has more truly represented him as ‘‘ no respecter 
of persons.” He is the great reaper whom God, at the allotted time, 
sends forth to gather in those who have performed their earthly mission, 
and who are ripe for eternity. 

Some die when the rosy hues of health are just blooming on the 
cheek; some when, to mortal eyes, they appear to be at the very zenith 
of their usefulness and fame—radiant stars shining with resplendent 
beauty in the earthly firmament; others, after a long life of activity 
and usefulness, fully matured and ready, like the golden grain, for the 
reaper’s scythe. 

Of this last class was the Hon. BARNARD HIL1, late judge of the 
Macon circuit, who, after passing through some of the most eventful 
epochs in the history of our noble state, and mingling freely with 
many of the most illustrious men of his time, was suddenly cut down 
and cited to appear before the Supreme Judge of the Universe. As 
he sat upon the bench, clad in the robes of office, and in the imme- 
diate discharge of official duty, the summons came; and “‘in a moment, 
in the twinkling of an eye,” the hands of unseen angels shifted the 
scenery on which his vision rested, and bore his spirit to the grand 
temple above, where God sits enthroned in majesty and power. 
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At midnight on the 27th day of September, 1877, an electric flash 
conveyed the sad intelligence of his death, and startled from repose 
the loved ones from whom he had parted a few days before in appa- 
rently improved health. He died late in the afternoon of that day, at 
Knoxville, Georgia, whilst holding the superior court of Crawford 
county. 

He was in the seventy-fourth year of his age, having been born at 
Harvard, Massachusetts, on the 21st day of March, 1804. He was edu- 
cated chiefly in the schools of his native state, but spent some time in 
Montreal for the purpose of acquiring a colloquial knowledge of the 
French language. He then came south, at about the age of nineteen 
years, and, after traveling through different parts of the state, settled 
in Bibb county, Georgia; and being wholly dependent upon his own 
resources for a support, he took charge of what was then known as 
‘Washington Academy,” where he taught school for the period of 
three years. It was during this time that he commenced the study of 
the law—to which the larger portion of his leisure hours was devoted. 
He afterwards prosecuted his studies under the direction of that ele- 
gant gentleman and eminent lawyer, the Hon. WasHINGTON Pog, re- 
cently deceased, who, like the evening star, lingered above the horizon 
to bathe the earth in the softness and beauty of an autum twilight ere 
yet he sank to rest and arose upon the beatific splendors of heavenly 
glory. 

Having completed his preparatory course of study, Judge Hii. was 
admitted to the privilege of a practitioner of law at the October term 
1832, of the superior court of Bibb county, and shortly thereafter re- 
moved to Talbotton, Georgia, where, by dint of his own talent and 
energy, without any favoring influences to assist him, he soon won an 
enviable position and acquired a large and lucrative practice. His pro- 
fessional business extended over a wide range of territory and brought 
him in contact with some of the most astute and learned lawyers of the 
Georgia and Alabama bar, for, being thoroughly acquainted with the 
intricacies of common law pleading (which then prevailed in Alabama), 
he was as much at home in the courts of that state as in those of Georgia. 
He, not infrequently, had to encounter such men as WALTER T. CoL- 
QquitT, SEABORNE JONES, GEORGE W. Towns, WILLIAM DouUGHERTY, 
and the present distinguished Chief Justice of the supreme court of 
Georgia, but his practice continued to grow and his reputation to in- 
crease until he reached a place in the very front rank of the profession. 

He served as a lieutenant during the campaign of 1836, in the Sem 
inole Indian war, and at the close, having become very popular with 
the men of the command to which he had belonged, he was urged by 
them and others to enter political life; but believing, like Lord CokE 
that ‘‘ the law is a jealous mistress,” he resisted all their importunities 
and determined to devote himself exclusively to his profession. In 
1854 he removed to Macon and formed a partnership with Tuomas B. 
Srusss, Esq., then a prominent member of the Macon bar, with whom 
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he was associated in the practice of the law until the death of Mr. 
Srusss, after which event he continued to reside in Macon, holding a 
high position as a member of its bar and commanding a large business 
until in January, 1873, when he was appointed judge of the superior 
courts of the Macon circuit, which position he held at the time of his 


death. 
He possessed a mind of remarkable clearness and quickness of per- 


ception, and, therefore, peculiarly adapted to the successful study and 
practice of his chosen profession. He was not what is commonly de- 
nominated ‘‘acase lawyer.” <A close and earnest student of the law as 
a science, he thoroughly familiarized himself with its elementary and 
fundamental principles and their practical application. With an intel- 
lect of vigorous grasp and rare powers of discrimination, added to un- 
tiring energy and industry, he was always a formidable, and very fre- 
quently, a successful, antagonist. So marked were these mental char- 
acteristics, and so extensive was his professional learning, that, as a 
judge, he often anticipated and determined the merits of propositions 
intended to be urged by counsel enaged in the case on trial, before any 
argument or authority had been submitted on either side. His argu- 
ments, when at the bar, were always terse and clear, and generally con- 
vincing. His style as an advocate was better suited to the discussion 
of legal questions before the court, than handling the facts drawn out 
in evidence, so as to make powerful impressions on the jury. Care- 
fully discarding all attempt at ornamentation, and severely terse and 
logical, rather than diffuse and persuasive, his power was ‘over the 
learned of his own profession, rather than over men who had received 
no professional training, and whose judgments are often controlled by 
the ingenious employment of the arts and graces of oratory. Before 
the supreme court he had few equals. It is a well-known fact, that 
Chief Justice LuMPKIN regarded his utterances as almost oracular. 
Although Judge Hi persistently declined all offers of political pre- 
ferment, he was by no means a disinterested or indifferent observer of 
public affairs. Before the war he affiliated with, and supported, the 
democratic party, until that party divided in the presidential campaign 
of 1860; when, like Mr. SrePHENS and other prominent southern dem- 
democrats, he supported Mr. Doueas as, in his judgment, a safe candi- 
date for the south, and also as a means of averting the impending con- 
flict. After Mr. Lrncoxn’s election he reluctantly advocated secession 
as the only practicable remedy against threatened wrongs, and, after 
the war commenced, and until its close, was an ardent supporter of the 
Confederate cause. The calamitous termination of the war left him, at 
an advanced age, largely in debt—a considerable portion of his indebt- 
edness consisting of notes given in the purchase of slaves. These, to 
his everlasting honor be it stated, he paid in full—not asking, or being 
even willing, to accept any abatement of either the principal or interest 
he had contracted to pay. Though poor, and considerably advanced 
beyond the meridian of life, he sought, and would accept, no escape 
from his obligations to pay debts justly contracted and honestly due, 
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but buckled on anew his professional armor and labored diligently and 
hard to acquire the means to discharge them. 

Whilst devoting himself laboriously to his profession, he at no time 
neglected to seek mental recreation and improvement, by acquainting 
himself with the current literature of the day. His general reading 
was varied and extensive. He had a high appreciation of genuine po- 
etry, and sought the companionship of the most noted English and 
American poets, by frequently perusing their best productions. Few 
men of his time, not specially engaged in literary pursuits, have ac- 
quired a larger amount of general information, or shown a keener rel- 
ish of what is true or beautiful in the world of letters. 

Judge Hriu was remarkably kind and genial in his disposition. To 
those who were only casually acquainted with him, he probably did 
not appear so; but those who knew him intimately, well understood 
that his quickness of speech and gesture was rarely, if ever, the result 
of irritation; it was the effect of his nervous and active temperament. 
His cheerfulness was often contagious. He not only frequently related 
anecdotes himself, with evident pleasure, but keenly enjoyed them 
when told by others—even when he (as was often the case) was the sub- 
ject. He adopted Chief Justice MARSHALL’s suggestion, “‘ always to have 
one good laugh a day ;” and it was seldom that his unfailing good hu- 
mor did not secure more than one. His benefactions were unostenta- 
tious, but numerous and liberal. He had genuine sympathy for the suf- 
fering, and always sought, in his own peculiar way, to minister to their 
relief. it afforded him real pleasure to aid, by his advice, young and 
inexperienced members of the bar, just starting out in their professional 
career; and many of them have given public and grateful acknowledg- 
ments of their obligations for the readiness with which he always laid 
his stores of knowledge and experience open to them. Whilst on the 
bench he rarely, if ever, failed, when a young man received admission 
to the bar, to exhibit the kindest interest in his future welfare, and to 
counsel him to regard, strictly and faithfully, the ethics of the profes- 
sion. At Houston court, shortly before his death, whilst giving such 
advice to several young men who had just been admitted, he referred 
to a remark of some attorney, ‘‘that he was trying to keep out of the 
poor-house, on the one hand, and the penitentiary on the other,” and 
not less sententiously than truly, said: ‘‘Gentlemen, the poor-house and 
the penitentiary are on the same side.” 

Judge Hr. was twice married—first to Miss Saran A. Brown, on 
the 30th day of December, 1830; and a number of years after her death 
he was married the second time, on the 24th day November, 1844, to 
Miss Mary C. Brrcu. 

The death of his second wife, in May, 1877—occurring when he him- 
self was old and infirm—was a severe blow to him, and from its effects 
he never recovered. He was a tender and loving husband and father, 
and the last entrance of death into his household cast a shadow over 
his life, and was never removed until he himself was called to behold 
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‘the King in His beauty,” and restored to the companionship of the 
loved and lost. 

He was a man of strong religious convictions, and died as he had for 
many years lived, firmly and confidently relying on the all-sufficient 
righteousness of the Lorp JEsus Curist. His piety, like his benevo- 
lence, was unostentatious—free from cant and noisy pretension. It 
was quiet, gentle, and full of faith and good works. He united with 
the Methodist Episcopal Church about the year 1840; and although he 
did not regularly enter the ministry of that church, he, for a number of 
years, often occupied the pulpit, and preached the gospel of the Rr- 
DEEMER. He continued, until his death, a consistent and useful mem- 
ber of the church of his choice, and then peacefully entered into the 
‘‘rest which remaineth for the people of God.” 

Therefore, be it 

Resolved, 1. That, in the recent death of the Hon. BaRNArD Hui, 
the state has lost an eminent and patriotic citizen, an able and upright 
judge, and this bar one of its most distinguished members. 

Resolved, 2. That we tender our sincere sympathy to his bereaved 
family, in their deep affliction. 

Resolved, 3. That the court be requested to cause the foregoing re 
port and these resolutions to be recorded on its minutes, and a duly cer- 
tified copy thereof to be transmitted to the family of our deceased and 
lamented brother and friend. 

(Signed) CLIFFORD ANDERSON, 
R. F. Lyon, 
R. W. JEMISON, 
C. J. HARRIs, 
J. T. NISBET, 


Committee. 
It was ordered as requested. 


SUPREME COURT OF GEORGIA, 
Frmay, November 9, 1877. 


Present, their Hons. Htram Warner, Chief Justice, and L. E. 
BLECKLEY and JAMES JACKSON, Judges. 

The committee appointed to give expression to the feelings of this 
court and of this bar, in reference to the death of Hon. WasHINGTON 
Por, beg leave to submit the following report: 

We approach the task assigned us with that profound sorrow and 
regret which is necessarily occasioned by the loss of a cherished friend 
and associate. But, at the same time, mingled with our sorrow is a 
feeling almost akin to exultation, as we contemplate a life so round 
and perfect and whole as that of WasHINGTON Por. He was venerable 
in years, venerated in character, eminent as a citizen, and, as a Chris- 
tian, distinguished for his usefulness and worth, and died, when his 
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work was done, without an enemy and with hosts of friends. And 
now, when the scene is ended and the curtain has fallen, we feel that 
we have better reason than the canonized Cesar in his own case had, 
to call upon those who have witnessed it, to applaud the noble part 
which he has so long played in life. 

Mr. Por was the second son of W1L11AM Pog, a prominent citizen of 
Augusta, Georgia, and was born at that place in the first year of the 
present century, on the 13th day of July. His father was an emigrant 
from Maryland, where a branch of his family still reside, which furn- 
ishes to the bar of the city of Baltimore two of its prominent members. 
Before he had completed his fourth year, Mr. Por had the misfortune 
to lose both of his parents, but, with his two brothers and a sister, was 
tenderly reared by the late Thomas Cummine, of Augusta, who was an 
intimate friend of his father, and continued his guardian until he had 
attained his majority. By this gentleman he was placed at a school of 
the Sand Hills, near Augusta; then at an academy in that city, and 
finally sent to a school in New Jersey, where he was prepared for ad- 
mission to Princeton college. But, when ready to enter college, he 
became impatient to commence life, and, returning to Augusta, went 
into the warehouse and commission business with his brothers, ROBERT 
and Wriu1AM Por, afterwards well known as bank officers in Augusta, 
and in Montgomery, Alabama. But this business proving disagreea- 
ble or unsuccessful, Mr. PoE soon abandoned it, and went to Litchfield, 
Connecticut, to enter the celebrated law school of JudgeGouLp. There 
he remained during the year 1824, and went from thence to Cambridge, 
Massachusetts. After a sojourn of several months at Cambridge, he 
returned to Augusta and entered the office of FREEMAN WALKER, 
where he continued until he was admitted to the bar, in May, 1825. 
Within the same month he opened an office in the city, where he con- 
tinued in the uninterrupted practice of his profession until his death, 
which occurred on the ist day of October, 1876. During this long 
period of more than fifty-one years, he was a member of the bar, and 
was uninterruptedly and laboriously engaged in the duties of his pro- 
fession. With the exception of the late distinguished W1iLL1am Law, 
of Chatham, and the venerable General WARREN, of Houston, who 
still lives to honor the profession, we cannot recall the name of a single 
member of the bar of Georgia whose professional career has been so 
long and so uninterrupted. Nor is there any person, among the living 
or the dead, who has been so long and so prominently identified with 
the history of our city as was Mr. Pork. When he settled here, Macon 
was a small village; the court-house was a rough wooden building, 
which stood on Mulberry street, near where the ‘‘ Georgia” now stands; 
the county jail was a structure of logs, which occupied the site of Christ 
church; and Fifth was the fashionable re sidence street of the town. 
He saw the organization of the corporation, the laying of the corner- 
stone of its churches, and colleges, and public institutions; the breaking 
of ground for its railroads; was at different times mayor, and alderman, 
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and attorney, of the city; and was active and influential in most of the 
enterprises which have contributed to its growth and prosperity, and 
to the cultivation and refinement of its people. 

Mr. Pox was made solicitor general of the circuit a few years after 
his location in Macon. It was a time when nerve was required in the 
prosecuting officer of the state, and there are those still living who can 
testify to the fearlessness, as well as the ability, with which he dis- 
charged the duties of his office. It was the only office which he ever 
held connected with the administration of the law. He did not seek or 
desire office of any kind. He was devoted to the practice of his pro- 
fession,; and could not be drawn from it, either by the allurements of 
letters, or by the fascinations of political life. Occasionally he was 
indicated by the popular voice as a candidate for office, and yielded his 
own inclinations to the wishes of his friends. Thus, in 1844, he was 
selected by the whig party of the district as their candidate for con- 
gress. He was an ardent whig, and he accepted the nomination, and 
was triumphantly elected—after an exciting contest—over one of the 
ablest men in the state; but he resigned before taking his seat, under 
a sense of duty to his family and to his clients. Again, in 1860, he was 
nominated by the secessionists of Bibb county as one of their candi- 
dates for the convention called to consider the relations of Georgia to 
the Federal Union. He was elected, and voted for the ordinance of 
secession, and for all the other measures which were adopted by that 
body to secure the liberties of the people, and to preserve the princi- 
ples of the Constitution of our forefathers, and the institutions it had 
established. But these were only episodes in the life of Mr. Por, which, 
with remarkable exclusiveness, was devoted to the practice of the law. 

As a lawyer, Mr. PoE was remarkable for his constant and laborious 
attention to all the details of office practice, and for the thorough pre - 
paration which he gave to all his business before the courts. He was 
always in his place, and always ready. He rarely moved a continu- 
ance, and we doubt whether, in his long practice, the necessity of a 
continuance was ever occasioned by his neglect of duty. He was re- 
markable, too, for the evenness and equipoise of his qualifications as a 
practitioner. He was as effective before the court as before the jury, 
and was liberally furnished with the talents which make a successful 
lawyer, whilst he did not possess any one of them in such excess as to 
destroy the harmony of the whole. He was, finally, remarkable for 
the habitual dignity of his demeanor, for his commanding presence, 
for the ease and elegance of his delivery, for his high sense of personal 
and professional honor, for his unflinching courage, and for his unfail- 
ing courtesy. With such characteristics, physical, moral, and intel- 
lectual, it is not strange that Mr. Por enjoyed the confidence of the 
bench, of the bar, and of the people, and that he secured, and retained 
for many long years, the largest and most lucrative practice in middle 
Georgia. We point to him, with pride, as a model for the imitation 
of te younger members of the bar. 
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On the 24th day of December, 1829, Mr. Poe was married to Miss 
Sativa NorMAN, an accomplished lady of this city, whose beautiful de- 
votion to him was the charm of his youth and the solace of his declin- 
ing years. She, with several of their children, survives him, sitting in 
the shadow of her great sorrow, and waiting, with Christian hope and 
resignation, for the time when they shall be reunited forever. 

In November, 1828, Mr. Por united with the Presbyterian church of 
Macon, and in the following year was ordained a ruling elder in that 
church. During the long years of his pilgrimage on earth, which fol- 
lowed his first entrance into the church, our deceased brother was a 
devout and humble Christian. His Christian faith was the crowning 
glory of his life, and is the all-sufficient consolation of the friends and 
kindred he has left behind him. It is needless to say that the end of 
such a man was-peace. Death came to him as a herald, to usher him into 
his Father’s house, and when his spirit left its tenement of clay, we have 
no doubt that heaven heard again that ‘‘ seven-fold chorus of hallelu- 
jahs and harping symphonies” with which the redeemed are welcomed 
to its blessed abodes. 

‘* Welcome to heaven, dear brother, welcome home! 
Welcome to thy inheritance of light! 
Welcome forever to thy Master's joy! 
Thy work is done, thy pilgrimage is past: 
Thy guardian angel’s vigil is fulfilled; 
Thy parents wait thee in the bowers of bliss; 
Thy infant babies have woven wreaths for thee; 
Thy brethren who have entered into rest 
Long for thy coming; and the angel choirs 
Are ready with their symphonies of praise. 
Nor shall thy voice be mute; a golden harp 
For thee is hanging on the tree of life; 
And sweet shall its chords forever ring, 
Responsive to thy touch of ecstasy, 
With hallelujahs to thy Lord and ours.” 


We submit the following resolutions: 

Resolved, That in the death of WaAsHINGTON Pos, this bar has been 
deprived of one of its brightest ornaments, and the state of one of her 
noblest sons. 

Resolved, That we deeply sympathize with the widow and surviving 
children of our deceased brother. 

Resolved, That this report be entered upon the minutes of this court, 
and that a copy be transmitted by the clerk to the family of Mr. Pos. 

(Signed,) JOHN RUTHERFORD, 
JAMES T. NISBET, 
J. J. GRESHAM, 
CLIFFORD ANDERSON, 
SAMUEL HALL. 
It was so ordered. 
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SUPREME CouRT OF GEORGIA, 
December 26, 1877. 


Present, their Hons. Hrram Warner, Chief Justice, and L. E. 
BLECKLEY, and JAMES JACKSON, Judges. 

On motion, a committee consisting of Messrs. C. C. JonEs, JosEPH 
GANAHL, JOSEPH B. CUMMING, GEORGE HILLYER, N. J. HAMMOND, and 
R. H. Cuark, was appointed to prepare and report to this court, on 
Friday next, a memorial commemorative of the life and character of 
Mr. Wriu1aAM Hore HU... 

At the appointed time, this committee reported as follows: 

‘‘When the eyes of QuinTILIUS were sealed in endless sleep, it was 
asked, among his sorrowing friends, ‘‘ When will Modesty and unspot- 
ted Faith, the sister of Justice and unadorned Truth, here find his 
equal?” 

With like questioning do we stand in the presence of that bereavement 
which, in a moment, deprived us of the companionship of him who, in 
legal acquirements and sound judgment, had no superior at this bar. 

Remembering that elaborate eulogy can prove of little consequence 
to the dead, and that by our departed brother posthumous encomiums 
would scarcely have been desired, your committee respectfully submit 
the following simple memorial: 

Wit11amM Hore HUvtt, the intelligence of whose sudden death, in 
New York City, on the 12th of September last, cast an unusual gloom 
over this community, and brought special sadness to our hearts, was 
born in Athens, Georgia, on the 2d of February, 1820. He was the 
honored representative of the third generation of that name in this 
state. His grandfather, the Rev. Hope HvLt, was one of the founders 
of the Methodist Church in middle Georgia, and was regarded, in his 
day, as a minister of great activity, zeal, usefulness, and devotion. 
The savor of his good name is still cherished in the remembrance, not 
only of his denomination, but also of the Church of God generally. 

From his father, too, the late Assury Hutu, of Athens, did our de- 
ceased brother inherit that rich legacy which is bequeathed only by a 
high order of intellect and a spotless purity of character. Even in boy- 
hood, honesty of purpose, rectitude of thought and conduct, a strong 
religious faith, studious habits, and a conservatism in sentiment and 
act, characterized the deceased. With him such traits were hereditary, 
and from their loyal exhibition he never swerved. 

Graduating with distinction from the state university, in the class of 
1838, he selected the law as his profession, and, without delay, entered 
earnestly upon its study. His proficiency was so marked that, shortly 
after being called to the bar, he was appointed the solicitor general of 
the western circuit. The duties of this position were by bim faithfully 
and efficiently discharged. Upon the expiration of this term of public 
service, he continued the practice of his profession, his office being in 
Athens. The bar of the western circuit then embraced many of the 
most noted lawyers of Georgia. To its must select circle the liberal 
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education, careful thought, and clear judgment of Mr. Hut speedily 
secured his admission. During the whole course of his subsequent pro- 
fessional life, his right to an equality with the learned and gifted of his 
brethren was never questioned. 

His professional engagements were for several years supplemented by 
professorial labors in the Athens law school. In the exercise of these 
pleasing duties, he was associated with Chief Justice JosepH HENRY 
LumpPkKIN, General THomas R. R. Cops, and Colonel Wiuuiam L. 
MitrcuHe... It is admitted by all who heard them, that the lectures then 
delivered by Mr. Huu were carefully considered, comprehensive, and 
instructive. From his clear intellect, none other could have emanated. 

At the special suggestions of his bosom friend, and at one time law 
partner, the Hon. Howe. Coss, who had accepted the appointment 
of secretary of the treasury in Mr. BucwaNnan’s cabinet, Mr. Huu re- 
moved to Washington City, where, for some time, he ably filled the 
office of assistant attorney-general of the United States. So exact 
was his legal learning, so thorough his professional training, and so re- 
liable his views, that to him were freely committed, by Judge BLack, 
the examination and discussion of some of the most important questions 
which then claimed the attention of the attorney-general. 

When it became manifest that the differences existing between the 
southern and northern states would be submitted to the arbitrament of 
the sword, Mr. Huu. resigned this position and returned to his old 
home at Athens, where he continued to reside during the war. Upon 
the cessation of hostilities, he removed to Augusta. Here, until his 
lamented demise, he lived, and was engaged in the active practice of 
his profession. 

With the settlement of many important controversies engendered by 
the abnormal condition of affairs caused by the war, and the subversion 
of established theories of property and commerce, he was often and 
honorably engaged. At the time of his death he was the retained coun- 
sel of the Georgia Railroad and Banking Company, and for several 
years had been entrusted with the conduct of the legal matters of that 
extensive corporation. 

Although he had never “ given hostages to fortune,” in the families 
of his kindred, Mr. Hutt found home and opportunity for the exercise 
of the tenderest affections. Gentle in heart, liberal in act, confiding in 
disposition, pure in thought, and Christian in example, his influence 
was ever for good. It may be truly said of him that his private life was 
without spot, so far, at least, as mortal conduct can be without blemish. 
Singularly modest and unassuming, he was, nevertheless, a man firm in 
his convictions, and ready, upon proper occasion, to give a reason for the 
faith which was in him. As a citizen he was public-spirited and chari- 
table. There was nothing of the demagogue about him. General ap- 
probation he valued only when it was encountered in the line of merit— 
only when it came as the reward of duty faithfully performed. While 
conversant with public affairs, and taking a decided interest in every- 
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thing which was calculated to promote the general good, he was no 
politician, sought no office, and was never an aspirant for popular 
favor. He appeared always content in the earnest, regular, and digni- 
fied pursuit of his calling. 

‘“‘As a lawyer,” says one who knew him intimately, ‘“‘ Mr. Hu1’s char- 
acteristics were learning, clearness, and force. He made no pretension 
to eloquence, though at times he was decidedly eloquent; but his elo- 
quence was a result, not an aim and a study—the result of perfect per- 
spicuity of ideas, and the use of simple and appropriate language in 
which to convey them. With a decided taste for books, and without 
either the cares or the diversions of domestic life, he devoted an unu- 
sual proportion of his time to study. Time bestowed by such a mind 
could but lead to the acquisition of very extensive learning; and it, in 
turn, was firmly held by a remarkably retentive memory. He was not 
at all a ‘‘ case lawyer,” but was far above that inferior order of his pro- 
fession. His opinions of questions were determined by a sound appli- 
cation of general principles, and the accurate and minute knowledge of 
the exceptions which vary their operation. When he had investigated 
a question, his judgment was nearly always correct. When he consid- 
ered it correct, his presentation of it was animated but temperate, con- 
fident but deferential, clear, forcible, convincing. When he had not sat- 
isfied his own sense of truth, it was not easy for him to insist even on 
those views favorable to that side which, upon the whole, he considered 
unsound. He was wholly devoid of that effrontery in presenting a bad 
case as a good one which some lawyers are found shameless enough to 
boast of, and some laymen stupid enough to applaud. Mr. Huu re- 
garded the argument of purely legal questions as his forte; and in this 
opinion he was correct. But he was not correct in the distrust he felt of 
his powers before a jury. Before good juries, looking for their guidance 
to the plain, simple, clear presentation of facts and principles, no advo- 
cate was, or deserved to be, more successful; but in pleasing contrast 
with the vanity of some of his shallower brethren, he had an unwar- 
ranted but unconquerable diffidence of his powers in this branch of his 
profession.” 

In his intercourse with his professional brethren, Mr. Huu was uni- 
formly easy of acceess, affable, and generous. Occupied though he 
might be with the consideration of grave questions, he was ever ready, 
at the request of a friend, or even of an acquaintance—especially if he 
were a young member of the bar or a student—to lay aside his own in- 
quiry and unite with the greatest good will in solving the doubt ex- 
pressed, or in fortifying a point with the requisite authorities. 

His library, while not extensive, was well selected, and contained 
works of the highest repute. He evidently sympathized with Seneca 
in his belief that it matters not so much how many books one possesses 
as how valuable they are. With standard authors, and the leading cases, 
he was remarkably familiar. The rapidity with which he could turn 
to the authorities was astonishing. His powers of analysis were un- 
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common. His extensive reading, retentive memory, large experience, 
and sound judgment, rendered him a safe and most valuable counselor. 
His absence will long be felt in this legal circle, and by his many cli- 
ents. 

Of him it could never be said 

‘Voracious learning, often overfed, 
Digests not into sense her motley meal.” 

On the contrary, his trained and furnished brain was a treasury-house, 
whose well-placed stores were always at the command of owner and 
friend. 

Purposing a brief visit to the north for relaxation and pleasure, he 
left us, but a short time since, in the enjoyment of his customary health; 
which, however, of late years, had not been robust. Comparatively 
few days had elapsed when we were appalled by the afflictive and start- 
ling intelligence that our friend, all alone, had been stricken down in a 
moment, in the heart of a great city, and in dying had made no sign. 
While it is true that 

“The tongues of dying men 
Enforce attention like deep harmony,” 
and while our honored brother, in his last breathings, left no message, 
we have that which outweighs latest utterances, and far excels death- 
bed professions—the record of a well-spent life, the example of an up- 
right, Christian gentleman, the savor of an unsullied professional name. 

We have laid him to rest beside his father, in the home of his youth 
and vigorous manhood. There, after life’s toil, he calmly sleeps, and 
we, emulous of his virtues, are here met to pay our last public tribute 
to his memory. 

(Signed) C. C. JoNEs, 
J. GANAHL, 
Jos. B. CUMMING, 
GEORGE HILLYER, 
R. H. CLark, 
N. J. HAMMMonD, 
Committee. 

Judge JACKson responded as follows: 

I wish to say a word in response to the truthful and beautiful tribute 
to the memory of a life-long friend of mine, just read by Mr. GANAHL. 
The intimac¢y of a half century impels me to speak, and the knowledge 
of his character which that intimacy imparted to me, enables me fully 
to indorse every word in that report. 

My intimate association with Mr. Hopr Huu began at the school of 
Mr. Futron, near the old town spring in Athens, when we were little 
boys, some eight or nine years old. In the olden time, that old field 
school, which now would be called a primary school, was the place 
where we all began our education. Thence we entered the grammar 
school, as it was then called, a preparatory school for the college 
classes, under Mr. Dossrns and Mr. Newton; and Mr. Huu. and my- 
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self entered it about the same time. Thence we were in college and 
the Demosthenian society together; and, after our graduation, when I 
moved to Monroe, in Walton county, settling there to practice law, I 
found my school-boy and college companion there, reading law in the 
office of Judge CuarteEs D. Davis, and we were thrown constantly, 
for months, together there—the intimate companionship of young 
manhood solidifying and cementing the friendship formed at school 
and college. 

We practiced law for years in the old western circuit, he settling at 
Athens and I living in Walton; and when I went on the bench of that 
circuit, for seven years he practiced law under my administration. 
When I was sent to congress, in 1857, he was called to Washington as 
assistant attorney general of the United States, under Mr. JEREMIAH 
Buack, in the BuCHANAN administration; and there we were con- 
stantly thrown together in close social communion, at the residence of 
our mutual friend, Governor Coss, then Secretary of the Treasury, and 
elsewhere in that city. 

At the close of the war, our paths, so long in immediate sight of each 
other, slightly diverged, Mr. HULL moving to Augusta, and I to Macon; + 
but there, particularly during the life-time of Governor Coss, formerly 
his, and then my, law-partner, we met frequently. 

Since I have been on this bench, I have seen him often in this city. 
Sometimes he was my guest—oftener he would have been if I could 
have prevailed upon him always to make my house his home when in 
Atlanta—but his bachelor habits made him prefer, usually, the hotel. 

So that I may say, with simple truth, that I knew him intimately for 
almost fifty years. In boyhood and youth, we played, frolicked, slept 
and traveled together, and we loved each other as boys and as men. 
I think I knew him better than any man now living did—better than 
his brother Henry at Savannah, I believe—certainly longer and better 
than his younger surviving brothers; and thus knowing him, I indorse 
the eulogium of the Augusta bar, just pronounced. 

He was gifted by nature with rare talents. He was studious—first 
as a scholar, at school and college. He was a constant and general 
reader, always. When a boy, he had read more than most men. His 
reading embraced the entire range of literature. He was familiar with 
all books, from the sterner works on theology and moral philosophy to 
the more fascinating poems and romances; and he digested and re- 
membered what he read. His memory was wonderfully retentive. 
Often, riding together in a buggy over the the roads of the western 
circuit, he has repeated poetry to me by the hour. Everything which 
struck him as tasteful and beautiful made an ineffaceable impression 
on his mind; nor was knowledge lodged there as a heterogeneous mass 
of rubbish, but it was all digested—stored away in separate cells of a 
capacious brain, and ready for instant use. 

As a lawyer, it is unnecessary that I speak of him. All Georgia 
knew him. Not only the bar of the western and the Augusta circuits, 
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where he practiced more generally, but the courts of the United States 
in Georgia—this court—all the courts knew and appreciated him. 

His mind loved truth; and, asa lawyer, he told the truth. Governor 
Coss once remarked to me, while I was judge of the western circuit, 
‘“You believe everything Horr says;” and there was truth in that 
remark of that sagacious reader of men’s thoughts. Iwas sure that Mr. 
Huu believed himself what he said; and, having confidence in his 
learning and ability, I trusted him more than any man who practiced 
before me. 

His mind was too clear for him ever to have become a great advocate 
before a jury. He saw truth so plainly that he thought everybody 
else must see it too; and hence he had not the art to put it in a thousand 
shapes to meet the various fancies and odd reasonings of men in the 
jury box. But, before a court competent to follow the links of closely 
connected chains of argument, and to receive logical truth, he had few 
equals at the bar. 

But, afterall, gentlemen, mental vigor and acquirements, whilst deserv- 
edly admired and of much practical use in the walks of life, are not the 
qualities which make the highest order of manhood. It is the soul that 
makes the man, It is the spark of divinity within; the sentient, mov- 
ing, breathing spirit within us; the breath which God breathed into 
man when he became a living soul. 

The soul of Hope Hutt was loving, lovely and loveable. If ever he 
spoke a word of ill-will or unkind criticism towards a human being in 
the world, during our long intimacy, I do not remember it. On the 
contrary, he was ever ready to throw the mantle of his own loving 
charity over every human frailty. 

He was a member of the Methodist church, of which his father was 
so long an ornament, and his grand-father the pioneer in the wilds of 
Georgia almost a century ago. If religion consists only in close atten- 
tion to prayer-meetings and class-meetings, and such religious exercises 
peculiar to our branch of the Christian Church, Mr. Hui was not 
among the foremost of that sect in which the memory of his fathers will 
always be cherished and revered by Georgia Methodists, although his 
seat was rarely vacant in the sanctuary on Sabbath morning; but if the 
analysis of the decalogue, which Jesus made, be the sum of religion, if 
the whole law be fulfilled in the one word love—love to God and man— 
a kind, sweet, gentle, generous, unselfish, loving nature—then, few of 
the fallen children of Adam, regenerated by the grace of Christ, have 
approached nearer the character of the great Redeemer, who was kind 
and loving to all who met him, and whose life may be epitomized in a 
single sentence, ‘‘ He went about doing good.” 

The last of the three nearest and dearest friends of mine, from boy- 
hood to the grave, has gone: the others were the two Cospss, How- 
ELL and Tom. From childhood to the grave, no unkind word ever 
passed between any of us, of which I have any knowledge or memory; 
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and in a few years, at farthest, I hope to shake hands with them again 
‘‘on the other side of the river, in the shade of the trees.” 

In behalf of my deceased friend, I give thanks to the Augusta bar for 
this beautiful and truthful sketch of his life and character, and in my 
own behalf, I express my gratification that it will be spread upon the 
records of this court, as a perpetual memento of a great lawyer and a 
good man. 
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ACCESSORIES. See Criminal Lau, 65, 67, 68. 
ACTIONS. 


1. Suit here against debtor, and attachment in another state, may 
proceed at same time for same debt. Lightfoot vs. Planters’ 
B’k’g Co. et al., 136. 

2. Third persons as creditors of the creditor, may also proceed here 
by bill, seize the cause of action, and have it collected by a re- 
ceiver. Ibid. 

8. Trover maintainable to recover from buyer property sold condi- 
tionally, if condition be broken. Jowers vs. Blandys, 379. 

4, Agent who represented seller in making contract need not sue; 
action properly brought by principal. did. 

5. Homicide, in civil action for, plaintiff need not prove any crimi- 
nal prosecution, if defendant’s plea admits it. Failure to 
allege it in declaration is amendable. Weekes vs. Cottingham, 
559. 

6. For the unlawful, wilful homicide of a husband, whether it be 
murder, or only voluntary manslaughter, widow may recover 
damages. Ibid. 


ADMINISTRATORS AND EXECUTORS. 


1. Administrator of deceased partner in commission and ware-house 
business, entitled to share in proceeds arising from cotton stored 
during his life, after deducting expenses. Parnell vs. Robinson, 
adm’r, 26. 

2. Shares also in profits of cotton stored and unclaimed during part- 
ner’s life, and sold after his death by surviving partner. Ibid. 

8. Before the Code, an executor could not delegate to an agent the 
trust confided in him to sell the lands of the estate. Atkinson 
et al., vs. Cent. Ga. Ag. & Man. Co., 227. 

4. Yet when the executor authorized an agent by power of attorney 
to sell, and prescribed therein the minimum price, and the ex- 
ecutor afterwards received the purchase money, these facts 
vested a perfect equity in the purchaser. did. 


5. Equity will not interfere at the instance of a creditor with the 
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administrator, where his remedy on the bond is adequate. Col- 
lins, adm’x, et al. vs. Stephens, 284. 


6. Where property was turned over to legatees by administrator be- 
fore judgment on alleged claim against testator, not subject to 
levy and sale thereunder. Castellaw, adm’r, vs. Guilmartin et al., 
305. 

7. A widow whose apparent interest it was to take a child’s part in 
lieu of dower, and to whom such part was assigned, may, after 
her death, be presumed to have elected against her dower in 
due time. Sloan, guardian, vs. Whitaker, 319. 


8. Will provided that land should not be sold for distribution for 
thirteen years from date; private sale by executrix within pe- 
riod, and ejectment by heirs: Held, that they could not recover, 
for if executrix had no authority to make sale, title remained 
in her. Neisler vs. Moore et al., 334. 


9. Tosuit for legacy, commenced after expiration of twelve months, 
exeeutor set up outstanding debts sufficient to absorb assets, 
burden on him to show that estate is probably liable for such 
debts. Not sufficient to prove simply that suits are pending 
against him for them. Parker, executor, vs. Dowdy, 489. 


10. Complainant, as administrator, sold land; the purchaser died 


without having paid for it; complainant then, as administrator 
of the purchaser, again sold it, and the widow of the latter 
bought. She has never paid a dollar of the purchase money. 
The first sale took place before the abolishment of the vendor’s 
lien, and the second after. No deeds were ever delivered: 
Held, that complainant was not entitled to recover the land as 
administrator of either estate for the purpose of again admin- 
istering it. The land should be sold, and the proceeds applied, 
first, to the payment of the balance due the estate of the origi- 
nal owner, and, next, to the estate of the first purchaser, to be 
paid over to his widow on final settlement between her and 
complainant as his administrator. McClure vs. Williams, adm’r, 
494. 


11. A bill filed by complainant against the heirs at law of the estate 
of such original owner for account and settlement, and the pro- 
ceedings had thereon showing all the transactions in reference 
to said land, and that the first purchaser was largely indebted 
to him, and decreeing that if his estate was not sufficient to sat- 
isfy such indebtedness, that the other heirs at law should con- 
tribute, if otherwise relevant, should not be excluded on the 
ground that the complainant was the administrator of both es- 
tates. Ibid. 


12. Where administrator cum testamento annexo sets up that he, in 
good faith, received Confederate money for debts due the es- 


! 
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tate, the facts and circumstances under which such money was 
received, must be clearly and satisfactorily shown. Brandon, 
adm’r, et al. vs. Rowe, adm’r, 536. 


13. Discretion enjoining sale of lands turned over to legatees, under 
authority of chancellor, before time appointed by will, under 
decree on bill to marshal assets to which legatees were not par 
ties, not controlled. Wessolowsky, adm’r, vs. Brinson et al., 557. 


ADVERTISEMENT. See Levy and Sale, 3. 


AMENDMENT. 


1. Mode of bringing in defendant in county court same as in justice 
court, and if summons does not have appended to it copy of note 
or account, it is amendable, and case should not be dismissed. 
Woods vs. Johnson & Smith, 138. 

. Execution amended after levy, levy falls. Beasley vs. Bowden, 
154; Bradford, trustee, vs. Water Lot Co., et al., 280. 

. Declaration in attachment, which counts upon a note, not amend- 
able by adding count on judgment recovered in another state 
upon same note, after declaration here was filed. Miss. Cent. 
R. R. Co. vs. Plant, 167. 


. Where judgment in attachment was rendered in personam, instead 
of against the property, and defendant subsequently appeared 
and pleaded, the plaintiff cannot, by amending judgment while 
the plea is in, avoid having it tried and disposed of. Kim- 
bal vs. Nicol & Davidson, 175. 


. An ex parte order for such amendment should be set aside on mo- 
tion. Ibid. 

. Judgment may be amended so as to stand in favor of proper 
plaintiff. Gay vs. Cheney, administrator, 304. 

. Exception to allowance or refusal of amendment cannot be car- 
ried to supreme court until termination of cause. Jackson & 
Co. vs. Green & Co., 460. 

. Attachment,declaration in, amendable by changing venue. Perry, 
administrator, vs. Mulligan, 479. 

. Verdict for $60.00 principal, interest and costs, means $60.00 
principal, with interest and costs, and the court may order it 
corrected so as thus to read. Hardin vs. Johnston, 522. 

10. Action by widow for homicide of husband, failure to allege crim- 
inal prosecution is amendable. Weekes 0s. Cottingham, 559. 


ANCIENT DOCUMENTS. See Deeds, 6-9. 


APPEALS. See Certiorari, 1, 2. 
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ARBITRAMENT AND AWARD. 


1. Evidence conflicting, award allowed to stand. Carr vs. Smith, 
361. 

2. Party taking and enjoying large benefits from award, cannot sub- 
sequently object thereto on ground that agent had no author- 
ity to bind him by submission. Perry, administrator, vs, Mulli- 
gan, 479. 


ATTACHMENT FOR CONTEMPT. See Contempt, Attachment for. 


ATTACHMENTS. 
1. Affidavit for attachment need not disclose that defendant is a cor- 
poration. Residence beyond this state implies that debtor is 
not a domestic corporation. Miss. Cent. R. R. Co. vs. Plant, 167. 


2. Not until after there has been rendered such final judgment as 
the law provides for, is it too late to appear and plead. Kim- 
bal vs. Nicol & Davidson, 175. 


8. The plaintiff cannot, by amending the judgment while the plea is 
in, avoid having it tried and disposed of. did. 


4. Sheriff, in entry, states that copy of levy was served on claim- 
ant; such statement inadmissible to bind latter, as the law does 
not require such notice to be given. Guernsey, Bartram & 
Hendrix vs. Reeves, 290. 

. Claimant of property levied on under judgment founded on at- 
tachment, cannot, on trial of claim, traverse ground on which 
attachment issued. Smith vs. Wilson, 322. 


. Attachments in justice courts and in county courts in cases with- 
in jurisdiction of former, no declaration need be filed. Ibid. 


. Judgment in attachment, to authorize, declaration must allege 
that defendant’s property has been attached, and, instead of 
praying process, should ask judgment for the sale thereof, ete. 
Mehring vs. Charles, 377 

. No issuable defense on oath filed, judgment rendered by court 
where attachment is based on debt due by contract. Ibid. 

. Solvency of surety is primarily for consideration of officer issu- 
ing attachment, and not for superior court on trial of cause. 
Perry, administrator, vs. Mulligan, 479. 


. Declaration in attachment amendable by changing venue. Jdid. 
Delivery to carrier is delivery to consignees, but not to third per- 
son, though proceeds of cotton were intended for his benefit; 
therefore attachment takes precedence. Redd & Co. vs. Bur- 
rus & Williams, 574. 


ATTORNEY AND CLIENT. 
1. Privilege of attorney to be exempt from examination as to facts 
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which came to his knowledge in his professional capacity. 
Raefle vs. Moore et al., 94. 


2. Answer of attorney to rule for failure to pay over money collected 


is traversable, and traverse is to be tried by a jury. Smith vs, 
Bush, 121. 


8. Client has option to enforce rule by attachment or by fi. fa. Ibid. 


4, Settlement of suit without knowledge of counsel for plaintiff, 


whose fees were to be acertain proportion of the recovery, does 
not defeat right of counsel to prosecute same to a termination, 
in order to fix and recover fees. Coleman & Newsome vs, Ryan, 
182. 


5. Value of services performed irrelevant. did. 
6. Answer of attorney to rule not evidence for him except so far as 


responsive. He cannot discharge himself by setting up con- 
tract with client, appropriating claim upon which collection was 
made to indebtedness to him, which would otherwise be barred 
by act of 1869, especially where other party to such contract is 
dead. Foster vs. Reid et al., 221. 


7. Intestate, in consideration that attorney would pay over certain 


moneys collected, including commissions, agreed that he should 
have all of his fees paid out of acertain other note and account 
when collected. The facts make an equitable assignment of 
the note and account, and he can set off fees against rule by 
administrator, though collection was not made until after ad. 
ministration. Whitehead vs. Fitzpatrick, adm’r, 348, 


8. Court has no power to compel counsel to disclose, on oath, that 


BAIL. 


he has in court one of his client’s title papers, and to produce 
it to be used for opposite party; especially where notice to pro- 
duce has not been previously given. Dover et al., vs. Harrell, 
executor, 572. 


1. Recognizance cannot be forfeited where state has defendant in 


her own custody, under sentence from one of her courts. Buf- 
Sington vs. Smith, gov., 341. 


2. Notary may take affidavit to hold to bail, and no seal is neces. 
sary. Jowers vs. Blandys, 379. 


3. Oral motion to dismiss bail element in action of trover, not in 


order while trial of main case is proceeding, especially if 
ground of motion is not verified by the record itself, but re- 
quires extensive evidence to establish it. did. 


BAILMENTS.. See Banks, 2-4. 
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BANKS. 


1. Receipt of bank check is not payment of antecedent debt until 
it is itself paid. Phillips vs. Bullard, 256. 

2. By habitually receiving special deposits to be kept for mere ac- 
commodation, national bank incurs liability for gross negli- 
gence. Chat. Nat. Bank vs. Schley, guardian, 369. 

3. Special deposit withdrawn by person having authority, though 
bank acted without knowledge of that fact, not liable to an- 
swer for. Ibid. 

. Where deposit consists of stocks and bonds, written authority 
indorsed on certificate, to pay out the dividends and coupons, 
no authority to surrender stocks and bonds. bid. 

5. Where bank-notes have been sued upon in due time, and judg- 
ments thereon recovered, bill to bring in equitable assets is not 
governed by the limitation applicable, if the bank-notes, in- 
stead of the judgments, were the foundation of the bill. Cherry 
et al. vs. Lamar et al., 541. 


BANKRUPT. 

1. Discharge not relieve property from lien of judgment not proved. 
Dorsey vs. Mumpford, 119. 

2. Bond for title, and holder’s interest in land to which it relates, 
pass to assignee. After assignee has disposed of land to ob- 
ligor, though done illegally, fraudulently and without consid- 
eration, bankrupt cannot reclaim it by bill in state court, and 
have a conveyance decreed to himself, or damages awarded 
for breach of bond. Smith vs. Hornesby et al., 529. 

3. Discharge no answer to foreclosure of mortgage where it does not 
appear that mortgagee has lost his lien by having proved his 
debt. Price vs. Ames, 604. 


BASTARDY. See Criminal Law, 20-27. 
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CERTIORARI. 

1. Amount claimed in suit in justice court over $50.00, remedy 
against judgment is by appeal and not by certiorari; especially 
when questions of fact are involved. McDonald vs. Dickens et 
al., 77. 

2. Not competent for either party, when case is in superior court, to 
write off from claim amount sufficient to reduce it below $50.00, 
for purpose of giving that court jurisdiction by certiorari. did. 

8. Errors complained of questions of law, superior court should make 
final decision. Hallet, Seaver & Burbank vs. Blain & Harris et 
al., 142. 
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4. Where petition was sanctioned and filed, but clerk failed to issue 
writ returnable to next term, no error in passing order at such 
term that clerk issue writ, etc. Mitchell vs. Simmons, 166. 

5. Where possessory warrant was sued out by member of firm as an 
individual, and defendant carried the case to superior court by 
certiorari, making the firm a party thereto in place of the real 
plaintiff in the warrant, there can be no correction of any error 
complained of. McClain vs. The Cherokee Iron Oo., 233. 


6. Superior court cannot order defendant to deliver property to ad- 
versary without requiring bond as condition precedent. did. 

7. No legal principle involved, judgment of superior court on facts 
not interfered with, unless palpably erroneous. Ozmint vs. 
Daniel, 456 ; Puryear vs. Clements, 605. 

8. Certiorari not filed, nor ever in the clerk’s office, though sanc- 
tioned, is not an officer paper so as to be established by copy 
instanter. Lovelady vs Hockenhull, 469. 


CHARGE OF COURT. 
1. Should not intimate, by word or manner, judge’s impression of 
facts. Hayes vs. State, 35. 
. Error to speak of person killed as a ‘‘ victim.” Ibid. 


. Error to charge that prisoner is ‘‘ guilty of murder,” if certain 
facts are not true. Ibid. 

. Argumentative, charge should not be. did. 

. Court need not read to jury any portion of book handed to it for 
that purpose. Houser vs. State, 78. 

. After full opportunity, coupled with request from chancellor, to 
suggest questions for submission to jury, counsel complaining 
of verdict because of omission of some, ought to explain why 
they were not suggested intime. Visage vs. McKellar et al., 140. 

. Charge as to power of jury to recommend that defendant be im- 
prisoned for life, if they found him guilty on circumstantial 
evidence. The jury found him guilty and recommended him 
to mercy. The court sentenced him to be hung. There was 
no circumstantial evidence in the case: Held, that the charge 
was based entirely upon an assumed state of facts, calculated 
to mislead, and, therefore, manifestly erroneous. Regular vs. 
State, 264. 

. Requests which are verbose, confused and calculated to mislead 
the jury, should not be givenin charge. Brinkley vs. State, 296. 

. Jury may be instructed that if they find from the evidence, be- 
yond a reasonable doubt, that all the allegations in the indict- 
ment are true, they should find defendant guilty. Pennaman 
vs. State, 336. 
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10. Inappropriate to charge jury that they are to determine what is 
in evidence, or that it is for them to settle what is in evidence. 
Chat. Nat. Bank os. Schley, guardian, 369. 

. Presumed to have covered principles applicable, charge not set 
forth will be. Mobile Fire Dept. Ins. Co. vs. Miller, 420. 

. When it has been already charged that the legal consequence of 
certain facts would be to relieve the surety, the proposition 
need not be repeated with needless variations. Vason etal. vs. 
Beall, trustee, 500. 

. When it was charged that an offer to pay, with possession of the 
money, was sufficient, the implication is that production of the 
money was unnecessary. Ibid. 

. Error to assume state of factsnot proven. Brandon, adm’r, etal., 
vs. Rowe, adm’r, 536. 

. On trial for larceny, charge should not assume, or seem to assume, 
that the transaction was criminal, or that the prisoner's partici- 
pation in it was wrongful and fraudulent. Minor vs. State, 551. 

. What is admitted, and what is contended for, may be stated in 
charging jury. Admissions and positions presumed correctly 
recited if nothing appears to contrary. Weekes vs. Cotting- 
ham, 559. 


. Charge outside of issue made by pleadings, which might have mis- 
led jury, ground for new trial. Mayor, etc., of Macon vs, Hill, 
595. 

. Refusal of requests to charge, not cause for new trial, where 
charge given was reasonably full and substantially correct, and 
where the verdict is clearly warranted by the evidence. Jordan 
& Comer vs. West, 606. 


CLAIMS. 

1. Variance between name by which defendant is sued and judg- 
ment is rendered against him, and that set forth in fi. fa., claim- 
ant may take advantage of. Bradford, trustee, vs. Water Lot 
Co. of Col. et al., 280. 

2. Title of claimant consisted of bond from defendant, proof that no 
money was ever paid thereon, and that no prescription had 
ripened ; whilst title was shown in defendant before he con- 
veyed, and jury found for former, new trial was properly or- 
dered. Davis vs. Morgan, 294. 

3. Release of property for value by plaintiff in fi. fa. before purchase 
by claimant from defendant of other property, not discharge 
property so purchased from lien of judgment. Tucker vs. Cor- 
nog, executor, 443. 

4. Bond with security taken by claimant to save purchase harmless 
from lien of judgment, admissible. did. 
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. That claimant took deed from wife as well as husband, under 
such circumstances as sale of homestead, with consent of ordi- 
nary, without more, not affect result of case. Ibid. 


. Tax books showing return of property by defendant whilst in pos- 
session, and failure on part of claimant to return any property, 
admissible for plaintiff. Smith vs. Haire, trustee, 446. 

. Declarations or acts of debtor favorable to his own title, made or 
done after claimant’s alleged title accrued, and after debtor had 
parted with possession by shipping to claimant, inadmissible to 
rebut claimant’s title by purchase prior to levy of attachment. 
Ibid. 

. Omission of claimant to move to dismiss levy on conclusion of 
plaintiff's evidence, no admission that prima facie case is made 
out; yet, when at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is 
estopped from denying that the onus has been shifted. did. 


. Possession by tenant is possession of defendant in fi. fa., and proof 
thereof since judgment casts onus on claimant. Kiser vs. Mil- 
ler, 509. 

. Whilst a judgment aud eviction in ejectment by the defendant in 
ji. fa, against the possessor of land, is no evidence against the 
claimant to show title thereto, yet its admission merely to 
show how the tenant came to hold under defendant, was not 
objectionable. Ibid. 

. Possession of land with bond for titles, conditioned on the pay- 
ment of a note received by the maker and indorsed by the 
payee, of the bond, not constitute perfect equity until note is 
paid, even if it was held by the maker until barred by the 
statute. Ibid. 

. When, on trial of claim involving land divided by county line, 
it appears from the plaintiff's evidence that all the proceedings 
have been in the wrong jurisdiction, court should order levy 
dismissed; if such facts appear from claimant’s testimony, the 
verdict should be for the latter. Fambrough vs. Amis, 519. 


3. Alias or copy fi. fa., established or issued by clerk, by judgment 


of court, in 1867, levied in 1868, and the property claimed; in 
1874, a motion was made by claimant, with defendant joined 
as a party, to quash fi. fa. because in name of deceased plain- 
tiff, and the executor was not made a party to the judgment: 
Held, that the motion came too late. Milner et al. vs. Akin, 
executor, 555. 

. The fi. fa., though called an alias, and though dated at different 
time from original, and signed by different clerk, is, in effect, a 
copy, and may be established by order of the judge as a copy, 
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and issue, on motion of the executor, in name of testator. 

Ibid. 

15. Bill of exceptions by claimant, but supported by no record ap- 
propriate to claim case, reversal impracticable. Harnett vs. 

Morris, 604. 







CONFEDERATE STATES. 


1. Confederacy, in 1862, if not a de jure, was a de facto government, 
dominant in Georgia, to which any citizen could sell lands and 
pass the title. Atkinson et al. vs. Ventral Ga. Ag. & Man. 
Oo., 227. 

2, When Georgia was overpowered in 1865, and such lands passed 
into the hands of the United States by conquest, the title 

thereto passed into the government of the United States. did. 


















CONQUEST. See Confederate States, 2. 






CONSTITUTIONAL LAW. 


1, ‘‘ Civil cases founded on contract;” words in constitution refer to 
cases at law only. Isaacs et ua. vs. Tinley, executor, 457. 


2. Where the creation of a certain office by the general assembly is 
provided for in the constitution, and such office is created 
with the provision that the officer ‘“‘shall be appointed and 
commissioned by the governor of said state fur a period of 
four years,” the office did not expire at the expiration of such 
term, but the appointee held over until his successor was qual- 
fied. Walker et al., commissioners, vs. Ferrill, ordinary, 512. 


















CONTEMPT, ATTACHMENT FOR. 


1. Attachment does not lie to enforce payment of amount found to 
be due ward by guardian in settlement before the ordinary. 
Barrow vs. Gilbert, 70. 


2. Fact that guardian holds property which has been set apart as 
homestead, not alter principle. Ibid. 


8. Answer of attorney to rule for failure to pay over money col- 
lected is traversable, and traverse is to be tried by jury. Smith 
vs. Bush, 121. 
4. Client has option to enforce rule by attachment or by fi. fa. Ibid. 
5. After affirmance as to imprisonment ordered, and the terms pre- 
scribed for avoiding imprisonment, the terms will not, before 
commencement of imprisonment, be changed because the party 
is unable to comply, unless inablity arose since order was 
passed. TZhweatt et al. vs. Kiddoo, Judge, 300. 
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6. Matters urged in denial or excuse of a contempt, and, on writ of 
error, held insufficient, cannot be set up afterwards as purging 
contempt, before any of the imprisonment has been suffered. 
Refusal to sign second bill of exceptions proper. did. 


CONTINUANCE. 


1. Refusal proper where defendant failed to state that witness was 
not absent by his permission, or that he expected to be able to 
procure his testimony,etc. Carr vs. Dickson, adm’r, 144. 


2. Witness residing in adjoining county, and sufficient time having 
elapsed to have taken out interrogatories, continuance prop- 
erly refused. Boyd vs. McFarlin, 208. 

8. Motion for continuance based on want of mental capacity in de- 
fendant to take necessary steps to defend suit, the evidence as 
to which was conflicting, discretion of court not controlled. 
Murray vs. Phinizy & Co., 392. 


4. When criminal case has been continued on account of absence 
of two witnesses, not necessarily error to refuse second contin- 
uance on same ground, especially if it appear that both wit- 
nesses have gone beyond jurisdiction of court. Johnson vs. 
State, 491. 

5. Motion based on inability to prepare defense on account of con- 
finement in jail, and prohibition of access to defendant’s coun- 
sel, and on account of the absence of material witnesses, and 
counter-showing demonstrated that the first two grounds were 
untrue, and the court had the absent witnesses brought to the 
trial, properly overruled. Stewart vs. State, 577. 


6. Discretion in refusing continuance not controlled unless abused. 
Lipscomb vs. State, 608. 


CONTRACTS. 


1. Where one partner is to furnish houses and fixtures, and the other 
to devote his time etc., to storage of cotton, contract not vio- 
lated by latter if he, when houses are full and more not pro- 
vided, builds and stores for himself, not neglecting firm busi- 
ness. Parnell vs. Robinson, adm’r, 26. 

2. Where assignor of order for money agreed, if not paid by party 
to whom addressed in a certain time, to pay its face value, 
notice to assignor of non-payment at such time not necessary 
to recovery by assignee. Gammell vs. Parramore, 54. 

8. Evidence of change in value of order between specified time and 
notice of non-payment to assignor, properly rejected. did. 

4. Assignee entitled to interest from time specified for payment. 
I bid. 
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5. Ignorantia legis neminem excusat. Jenkins vs. The German Luther- 
an Oong. of Effingham county, 125. 

6. Mistake of law, unless brought about by opposite party, not 
vitiate contract. Ibid. 

7. Debt barred by statute sufficient consideration for new promise. 
Ibid 

8. Consideration of former indebtedness sufficient to support mort- 
gage to secure same in contest between parties thereto. Usina 
& Jones et al. vs Wilder, 178. 

9. Agreement that telegraph company shall not be liable for errors 
or delays in transmission or delivery, or for non-delivery, not 
relieve it from liability for gross negligence. West. U. Tel. Co. 
vs. Fontaine, 433. 

10. Agreement to retire from business of purchasing green hides, 
etc., in the Savannah market, for a certain consideration, is 
not an illegal contract as being in general restraint of trade. 
Goodman et al. vs. Henderson, 567. 


11. The words, ‘‘in the Savannah market,” being in dispute and 
ambiguous, parol evidence was admissible to explain their 
true sense as ordinarily used in Savannah. did. 


12. Bonds having many years to run, but issued with indorsement 


thereon that, in case default be made in paying any of the in- 
terest coupons at maturity, then the principal should mature, 
are legally due whenever such default occurs. Mayor etc, of 
Griffin, vs. City Bank of Macon, 584. 


CORPORATIONS. 


1. Libelous publication, corporation may make; in doing so, it must 
act through agent. Acts of agent which will charge corpora- 
tion therewith. The Howe Machine Co. vs. Souder, 64. 


2. Affidavit for attachment need not disclose that defendant is a cor- 
poration. Residence beyond this state implies that debtor is 
not a domestic corporation. Miss. Cent. R. R. Co. vs. Plant, 
167. 


8. Stockholders, except when expressly authorized by statute, are 
not allowed to plead and defend for the corporation, when the 
suit is against it, and they are not parties on the record. Black- 
man et al. vs. Cent. R. R. & Bk’g Oo., 189. 


4. Officer accepting and serving under known by-law providing that 
salaries are to be fixed by president and directors, is to be un- 
derstood as undertaking the performance of his duties for such 
salary as may be established in a fair and honest execution of 
the by-law. Hagle & Phenix Man. (Oo, vs, Browne, 240. 
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The name of a corporation is of its very essence, and a change 
of name in the fi. fa. from that hy which it is sued and judg- 
ment entered, is a material variance. Bradford, trustee, vs. 
Water Lot Co. et al., 280. 


. That claimant, a different corporation, owns majority of stock ° 
in defendant in fi. fa., not make it the same party, so as to pre- 
cluce it from making defenses which latter might have set up. 
Ibid. 

. Stockholders cannot maintain bill for protection of ccrporate pro- 
perty, without alleging refusal of corporation to act in corpor- 
ate name. Ware, evecutor, et al. vs. Bazemore, adm’r, et al., 
316. 


. Majority in number of original stockholders may, while not own- 
ing stuck enough tc control corporate conduct, maintain bill to 
enjoin corporation from opening a bridge, as a free-bridge, and 
ceasing to demand toll; the bridge, and the franchise to use it 
as a public toll-bridge, having been brought in as a part of the 
capital stock at the time of the grant of chartered rights. Hast 
Rome Town Co. et al. vs. Nagle et al., 474. 


. When stockholders are not numerous, and minority complain of 
votes and mutives of majority, and cf the corpcrate conduct 


consequent thereon, not improper that al] the stcckholders, as 
well as the corporatiun, be made parties. did. 


. Court of chancery has no authority to compel domestic corpora- 
tion to go into foreign state and specifically execute contract by 
opening ditches, etc., and on its failure thus to perform, to en- 
force decree by attachment and sequestration. Port Royal R. 
R. Co. vs. Hammond, 523. 


Where same corporation was chartered in two states, whilst, for 
some purpuses, it may be regarded as one entire entity, yet not 
for the object above specified. did. 


12. Where seal of corporation is affixed to contract introduced in evi- 
dence, and the signatures of the proper officers thereto are 
proved, the presumption is that the officers did not exceed au- 
thority. Solomon’s Lodge, No.1, A. F. M. vs. Montmoilin, ad- 
ministratriz, 547, 


COSTS. 


1. Under local law of Houston county, no bill for extra costs or extra 
services in transcribing and indexing dockets, or for a venire, 
can be claimed by clerk until passed upon and approved by 
county commissioners. County Commissioners of’ Houston Oo., 
vs. Culler, clerk, 181. 
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2. Larceny from the house was one of the felonies reduced to misde- 
meanors by act cf 1866, and, in case of cenviction, solicitor 
entitled to same costs asformerly. Taylor vs. Van Epps, solicitor 
general, 189. 

3. Where plaintiff, after verdict, makes motion for new trial, and 
then dismisses motion, he alone is liable to officers of ccurt for 
costs. Greer, clerk, vs. Southwestern R. R. Co., 266. 


COUNTY COURT. Sce Amendment, 1. 


COUNTY MATTERS. 


1. Judge cf superior court has no authority to appoint special officer 
to capture escaped prisoner, and to pass order, ov approval of 
grand jury or otherwise, that county pay for such service, and 
to enforce same by mandamus. Maawell et al., commissioners, 
vs, Cumming, 384. 

2. Act of 1874, in respect to duties of commissioners who consoli- 
date returns of elections is directory, and if any candidate be 
injured by their failure to discharge duty, he has an ample 
commcn law remedy. Kemp et al., vs. Ventulett et al., 419. 


COURTS. See Judgments, 3. 


CRIMINAL LAW. 


1. Indictment not quashed because two of the grand jury appeared 
in it as Seaborn Watford and John W. Stoy, and on the jury 
list as 8S. Wadford and John W. Stoy, Jr. Hayes vs. State. 35. 

. Arraignment need not be repeated after mistrial. did. 

. Judge exhausted may suspend trial till next morning, though he 
had announced there would be no stop. Ibid, 

Killing admitted, court may so state to jury. Ibid. 

. Supreme court, reviewing power of, not alluded to in charge. 
Ibid. 

. Simple trespass on property not change murder to manslaughter. 
Ibid. 

. Charge that providing deadly weapon for purpose of killing is 
evidence of malice not error, there being evidence of such 
preparation. did. 

. Charge shculd not intimate, by words or manner, judge’s im- 
pression of facts. Ibid. 

9. Intention gathered from what took place a¢ the killing, as well 
as before and after. Ibid. 
10, Error to speak of person killed as a “victim” in charge. Ibid. 
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. Error to charge that prisoner is ‘‘ guilty of murder” if certain 
facts are not true. Ibid. 

. Pending capital case, judge should not retire beyond bar with- 
out suspending business till his return. did. 

. Guilty and innocent alike entitled to fair trial did. 

. Indictment for burglary in night-time, which charges that de- 
fendant broke and ‘entered, in the night-time, a store-house 
where valuable goods were stored, with intent to steal,Sand 
took and carried away certain brandy peaches and $6.00 in 
money, of the personal goods of one Peter Lewis, sufficient to 
support conviction. Houser vs State 78. 


5. Court need not read to jury any portion of law book handed to 
judge for that purpose. Ibid. 


. Circumstantial testimony, in cases of, state should show that 
defendant committed offense to moral certainty; unnecessary 
to show that it was impossible for it to have been committed 
by any one else, etc. Ibid. 

17. Testimony being that it was the habit of witness to leave store 
after dark, and to return sometimes at daylight, and always be- 
tween daylight and sunrise, and that on this occasion he re- 
turned between daylight and sunrise, not error to charge that 
the jury must look to the proof, and if they found that the wit- 
ness left at night, and came there again at daylight, and found 
that the store was broken open, then they would have a right 
to say that it was in the night, especially when the court also 
charged, at request of defendant, that if the crime could have 
been committed, under the evidence, between daylight and sun- 
rise, then they must acquit. Ibid, 


18. Circumstantial evidence necessary to convict of burglary in night- 
time. Ibid, 


19. Where facts on which demurrer and motion to quash indictment 
were predicated, would not have authorized arresting the judg- 
ment, to require grant of new trial for overruling same, record 
should disclose that they were made on arraignment, before 
plea to merits. Davis vs. State, 170. 


. That defendant was acquitted of fornication and adultery with 
mother of alleged bastard, not good plea of auwtrefois acquit to 
indictment for bastardy. Ibid. 


. That defendant has bastard, which is likely to become chargeable 
to county, and refuses to give bond for its maintenance, suf- 
ficient to warrant conviction in that county, irrespective of 
place where it was begotten or born. did. 


. Where defendant is charged with being the father of two bastards, 
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and is convicted, he can be punished as prescribed in $4564 of 
Code. Ibid. 

23. Whilst it would have been better to have indicted him for two 
distinct offenses, and punished him for each separately, yet the 
fact that he was charged with but one offense was no ground 
of acquittal. Ibid. 

24. The mother may make the affidavit necessary to authorize the 
warrant for the arrest of the putative father. did. 


25 Copy of affidavit and warrant under which defendant was ar- 
rested, established before magistrate who issued warrant, orig- 
inal having been lost, admissible. Magistrate had jurisdiction 
to establish copy. did. 


26. Bastardy, offense not complete until defendant has failed or re- 
fused to give security for maintenance and education of child. 
Grogan vs. State, 196. 


27. On arrest, he should be carried before the justice, and on his re- 
fusal to give such security, he should be bound over to appear 
at court. Sheriff has no authority to take bond for his appear- 
ance at court, especially out of the county of which he is sheriff, 
Ibid. 

28. Penalties prescribed in $4712 of the Code, for attempts to commit 
offenses, apply equally, whether indictment be under that sec- 
tion for the attempt, or under some other section for the of- 
fense itself, and only the attempt be found. Miller vs. State, 
200. 

29. The finding of a minor offense operates as an acquittal of the 
major offense charged, though verdict may not expressly so 
state. Ibid. 

30, That cattle-stealing may be punished as misdemeanor, when pris- 
oner is recommended to mercy, does not take it out of the class 
of offenses punishable, as a general rule, by imprisonment in 
the penitentiary for a time not less than two years. Ibid. 


81. Where deceased, provoked by opprobrious words of defendant, 
advanced with pound-weight in his hand, and while near 
enough to strike, and having the other hand upon defendant’s 
person, was slain, law of justifying assault, or assault and bat- 
tery, by evidence of opprobrious words, not involved on trial 
for murder. Brown vs State, 212. 


82. Where defendant admits in statement that he gave fatal wound, 
and all the evidence is direct, and to the same effect, and there 
is no testimony tending to show that homicide was involun- 
tary, neither the law of circumstantial evidence, nor that of in- 
voluntary manslaughter, has any application. Ibid. 
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Effect of threat, as evidence, must be determined by jury; court 
should express no opinion thereon. Fulton ve, State, 224. 


Charge as to power of jury to recommend that defendant be im- 
prisoned for life, if they found him guilty on circumstantial 
evidence alone. The jury found him guilty, and recommended 
him to mercy. The court sentenced him to be hung. There 
was no circumstantial evidence in the case: Held, that the charge 
was based upon an assumed state of facts, calculated to mis- 
lead; and, therefore, manifestly erroneous. Regular vs, State, 

' 264. 


. Evidence that defendant was generally regarded as a man of un- 


36. 


37. 


sound mind, and that such was his reputation before the com- 
mission of the alleged offense, properly rejected. Brinkley vs. 
State, 296; Stewart vs. State, 577. 

Discretion of court in deciding on competency of juror, on mo- 
tion for new trial, where conflicting evidence was introduced, 
not interfered with. Ibid 

Insanity which the law recognizes as an excuse for crime, must 
be such as dethrones reason, and incapacitates an individual 
from distinguishing between right and wrong. Ibid. 


. That the parties afterwards ‘‘ made it up,” is not evidence tend- 


ing to prove the shooting lawful. Neither is the fact that the 
defendant obtained a warrant against the prosecutor for as- 
sault with intent to murder. Hadley vs. State, 309. 


. Dealings between the parties as landlord and tenant, or as credi- 
tor and debtor, etc., not illustrate lawfulness of shooting. Nor 
that parties were friendly immediately before and after the 
shooting. Ibd¢d. 

. Why a person who was requested to price the work (concerning 
alleged overcharges, on which the quarrel took place), declined, 


immaterial. did. 


. Neither malice nor deliberation is essential to the unlawfulness 


of the shooting. Ibid. 

After dangerous assault has been long enough over for the as- 
saulted party to run sixty yards for a pistol and return, to 
shoot the first assailant then, solely because of the past assault, 
is unlawful, especially if he is in retreat. Ibid. 


. Doctrine of reasonable fear, and of defense of habitation, inap- 


plicable under the evidence. did. 


Errors in charge, if any, were favorable. to prisoner, and there- 
fore no ground for new trial. bid. 


. To accomplish sexual intercourse pending virtuous engagement 


to marry, may be seduction, though consent be obtained with- 
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out other persuasion than that which is implied in proposing 
the intercourse and repeating the promise of marriage. Wil- 
son vs. State, 328. 

. In charging, whole section of Code relating to offense may be 
read. Ibid. 

. Jury all present at return of verdict, omission of one name by 
clerk in calling over panel, no ground for new trial. did. 


Consent to act as second alleged to have been given in this state, 
immaterial where duel was fought. Harris vs. State, 332. 


49. Offense alleged on day subsequent to finding of bill; special de- 


murrer, before trial, sustained. did. 


50. Perjury may be assigned on affidavit made for purpose of pro- 


curing warrant. Pennaman vs. State, 336. 


. If justice, in administering oath, acted officially, it need not fur- 
ther appear that he acted judicially. Ibid. 

. Exception to vagueness or incompleteness of description of pro- 
ceeding in which oath was made, must be taken before trial. 
Ibid. 

. Jury may be instructed that if they find, from the evidence, be- 
yond a reasonable doubt, that all the allegations are true, they 
should-find the defendant guilty. Ibid. 


. Bond for appearance cannot be forfeited when state has defend- 
ant in her own custody, under sentence from one of{her courts. 
Buffington vs. Smith, governor, 341. 


. Act creating criminal court for Sumter provided that all offenses 
should be tried upon written accusation founded on affidavit; 
that said affidavit should distinctly set forth the nature of the 
offense, the time when committed, and by whom committed; 
that the accusation should follow the affidavit, and be signed by 
accuser. It also declared that the court should not have juris- 
diction of cases of simple larceny amounting to a felony: 
Held, that affidavit should show affirmatively that larceny 
charged did not amount toa felony. Johnson vs. State, 397. 

. Where affidavit did not show this, record inadmissible on subse- 
quent trial of witness for perjury alleged to have been com- 
mitted in testimony in such case. Ibid. 

. Knowingly to misrepresent a blind horse as sound, and thereby 
to cheat a person swapping for the animal, constitutes a com- 
mon cheat and swindler. Zatwm vs. State, 408 

. Larceny from the house may be committed of goods in any 
house, If it be a cotton-house, not within the curtilage, crime 
is punishable under § 4417 of Code; or if not, certainly after 
conviction, act is punishable as simple larceny. Stanley vs. 
State, 430. . 
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59. 


60. 
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When criminal case has been continued on ground of absence of 
two witnesses, not necessarily error to refuse second contin- 
uance on same ground. Johnson vs. Slate, 491. 

After juror has been put on prisoner, but before he is sworn, 
court may allow solicitor to ask him whether he has been nat- 
uralized, that officer having just been informed that he had 
not been. JTdid. 


. Cattle stealing, jury may lessen punishment by recommendation 


to mercy, whether there are mitigating circumstances or not, 
and it is error for the court to limit this right in its charge. 
Ibid. 


. Separation of witnesses is required when ‘‘ practicable and con- 


venient,” and is within the discretion of the presiding judge. 
Turbaville vs. State, 545. 


. Verdict of guilty of “involuntary manslaughter without due cau- 


tion and circumspection,” is so uncertain as to authorize the 
judge to send the jury back; and when they return with ver- 
dict of voluntary manslaughter, it was properly received. Ibid. 


. Where stolen cow was butchered at certain pen, and the evidence 


tends to connect the prisoner with the act, his previous use of 
the pen for butchering other cattle, is relevant testimony. Minor 
vs. State, 551. 


. The phrase ‘‘ one of the original parties,” would describe a prin- 


cipal in the second degree, or an accessory before the fact, as 
well as a principal in the first degree. Ibid. 


. On a trial for larceny, the court’s charge to the jury should not 


assume, or seem to assume, that the ‘‘ transaction” was crimi- 
nal, or that the prisoner’s participation in it (if he did partici- 
pate in it) was wrongful and fraudulent. did. 


. That the prisoner ‘did other acts” (that is, other than driving up 


the cow to the pen where she was slaughtered), ‘‘ and aided in 
depriving the owner of his property,” would not necessarily 
characterize him as a principal in the first, rather than as a 
principal in the second degree. Ibid. 


. If the animal was stolen by other persons, with or without the 


prisoner’s procurement, brought to his premises in his absence, 
after the larceny by them was complete, there received by him 
on his return, and slaughtered, he aiding in the slaughtering, 
in removing the meat, and in appropriating it to himself and 
some of his confederates, his offense is not that of a principal 
felon. If he procured the larceny, he is an accessory both before 
and after the fact; and if he did not procure it, but knew of it, 
he is an accessory after the fact, or guilty of the equivalent mis- 
demeanor of receiving stolen goods, knowing them to be stolen. 
Ibid. 
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69. The evidence is insufficient to support the verdict. Madden s. 
State, 563. 


70. Severance may be ordered, where public justice requires it, on 
motion of solicitor general. Stewart vs, State, 577. 


71. Where motion for continuance was based on inability to prepare 
defense from confinement in jail, and the prohibition of access 
on part of counsel, and on account of the absence of material 
witnesses, and the counter-showing demonstrated the first two 
grounds to be untrue, and the court had the absent witnesses 
brought to the trial, the motion was properly overruled. Stew- 
art vs. State, 577. 


72. Where there were six counts in one indictment, all charging same 
felony, but in different ways, not error to refuse to compel the 
solicitor general to elect. Ibid. 


73. Verdict need not specify on which count it was rendered. Ibid. 


74. Circumstantial evidence only, except that of witness who was 
jointly indicted with defendant, and subsequently convicted as 
principal in the first degree, and of the wife of such witness, and 
evidence was discovered flatly contradicting such witnesses, 
new trial should have been granted. Jbdid. 


DAMAGES. 


1. Opinion of plaintiff that damage from the crushing of his hand 
by cars was $10,000.00, inadmissible. He must state facts. 
Cent. R. R. & Bk’g Co. vs. Kelly, 107. 


2. In action for illegal levy, where facts showed malice, not error to 
charge that jury might find vindictive damages. Coleman & 
Newsome vs. Ryan, 132. 


3. If tortious act of agent of railroad be such as would have sub- 
jected him to vindictive, or exemplary damages, company re- 
sponsible for like damages. Gasway vs At. & W. P. R. R. Co., 
216. 


4. For the unlawful, wilful homicide of husband, whether it be mur- 
der or only voluntary manslaughter, widow may recover dam- 
ages. If committed in resisting battery, and deceased was the 
assailant, these facts, with the attendant circumstances, will 
goin mitigation. Weekes vs. Cottingham, 559. 


5. Contract, damages for breach of which being fixed at $5,000.00, 
and it being therein written that this sum was not to be con- 
sidered in the nature of a penalty, but as stipulated and liqui- 
dated damages, verdict for that amount not set aside. Good- 
man et al. vs. Henderson, 567. 
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DEBTOR AND CREDITOR. 


1, Where executor paid over to attorney of legatee latter’s share less 
sum sufficient to cover garnishments, taking receipt which so 
specified, and, further, that surplus should be paid to legatee: 
Held, that such receipt was not evidence of appropriation of 
sum to garnishing creditors. Raefle vs. Moore et al., 94. 


2. Prior judgments obtained at instance of debtor, by fraudulant 
contrivance, and though against him, manifestly controlled by 
him, held to be of inferior dignity to judgments apparently 
junior. bid. 

3. Equity will not be active in carrying into effect agreement, the 
object of which is to protect property from judgment to which 
it is justly subject. Flewellen et al. vs. Fontaine et al.,, 471. 


4, For principal debtor to be discharged because he invested for his 
creditor in bonds, with some apparent authority from the lat- 
ter, if he never tendered nor reported them, but retained 
them until they perished, he must show that he invested in 
the creditor’s name, or render a reason why he invested other- 
wise, or why he did not tender, or, at least, report. Vason et 
al. vs. Beall, trustee, 500. 


5. To render verdict on principles of equity, is to do between the 
parties what is right and equitable, according to the evidence. 
Ibid. 

6. An agreement to do ‘‘ what is right,” raises the question of what 
is right, under all the circumstances, and where the ordinance 
of 1865 applies, this question is for the consideration of the 
jury, and not for final decision by the court in the shape of 
instruction. did. 


DEEDS. 


1. Attestation by two witnesses, one of whom is a justice of the 
peace of another state, will not, without further probate, pre- 
pare deed for record in this state, so as to render it admissible 
as recorded deed. LHaton vs. Freeman, 129. 


2. Recital of payment of purchase money in deed from defendant in 
ji. fa. to claimant, made before suit in which judgment was 
obtained was commenced, prima facie evidence thereof. Bon- 
ner, trustee, vs. Metcalf, 236. 

8. Certificate to acknowledgment of deed executed in foreign state, 
by commissioner for Georgia, showing that such commissioner 
was one of the attesting witnesses, though fact does not appear 
from attestation itself, instrument admissible, it having been 
regularly recorded. Baird et al. vs, Hvans, 350. 
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4. Quit-claim deed sufficient color upon which to base prescription. 
Castleberry vs. Black et al., 386. 


5. Conveyance to secure debt, made under act of 1871, passes title, 
and defeats all right to homestead. Isaacs et ua. vs, Tinley, 
executor, 457. 

6. Section 2712 of Code in respect to mode of attacking deeds on 
ground of forgery, applies to any registered deed having marks 
of alteration on its face, though more than thirty years old. 
Hill vs. Nisbet, trustee, 586. 


7. Affidavit valid, which charges forgery to best of affiant’s knowl- 
edge and belief, though it explains that the forgery consisted 
in the alteration or erasure of the name of the true vendee, and 
the insertion of that of another. did. 


8. Such issue should be tried separately; but if, by consent of par- 
ties, it be tried with main case, burden of proof as to forgery 
will be on same party as if special issue were tried by itself. 
Ibid. 

9. Burden is upon party who offered deed to show its genuine char- 
acter; and where it carries on its face a material alteration, and 
no proof of its actual execution is adduced, the alteration, 
whether more than thirty years old itself or not, must be sat- 
isfactorily explained before instrument can pass title as a gen- 
uine paper because of its age. Ibid. 


DELIVERY. See Sales, 3, 7, 9, 11. 
DE MINIMIS NON CURAT LEX. See Principal and Agent, 6. 


DISCOVERY." See Equity, 9, 10. 


DIVORCE. See Zrusts, 2, 3. 


DCWER. 


1. Widow is entitled to possession of mansion in which her husband 
left her, until dower has been assigned; and this right to its 
possession is additional to, and independent of, her year’s sup- 
port. Calhoun, executor, vs. Calhoun, 247. 


2. Widow is entitled to dower in lands held by her deceased husband 
as tenant in common. Partition need not precede the setting 
aside. Ross vs. Wilson, 249. 

3. Widow whose apparent interest it was to take a child’s part in 
lieu of dower, and to whom was assigned such part, may, after 
her death, be presumed to have elected against her dower in 
due time. Sloan, guardian, ws. Whitaker, 319. 
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DUELING See Criminal Law, 48. 
DURESS. See Vendor and Purchaser, 4, 5. 
EASEMENT. See Vendor and Purchaser, 1, 2. 


EJECTMENT. 


1. Mesne profits not recoverable in ejectment, without some evi- 
dence of amount, etc. Haton vs. Freeman, 129. 


. Where plaintiff proves that he let defendant into possession under 
written contract for exchange of lands, terms of contract, and 
some breach thereof, must appear before a recovery can be 
had. Ibid. 

. Tenant in common may sue severally in ejectment, but can re- 
cover no more than his own interest. Sanford vs Sanford, 
259. 

4. Plea that deed constituting one link in plaintiff’s chain of title, 
was made in fraud of rights of creditors, under whom defend- 
ants hold, and is fraudulent and void, should be stricken, 
Baird et al. vs. Evans, 350. 


. Possession of land, with bond for titles, conditioned on payment 
of note received by obligor, and indorsed by obligee of bond, 
not constitute perfect equity until note is paid, even if it was 
held by maker until barred. Kiser vs. Miller, 509. 


. Section 2712 of Code, in respect to mode of attackindg eeds on 
ground of forgery, applies to any registered deed bearing marks 
of alteration on its face, though more than thirty years old. 
Hill vs. Nisbet, trustee, 586. 

. Affidavit good, if it charges forgery to best of affiant’s knowledge 
and belief, though it afterwards explains that the forgery con- 
sisted in an alteration or erasure of the name of the true ven- 
dee, and the insertion of that of another. did. 


. Such issue should be separately tried; but if it be tried with the 
main case, burden of proof, in respect to the forgery, will be 
on the same party, as if tried by itself. d¢d. 


. Burden of proof is upon party offering deed to show its genuine 
character; and when it carries on its face a material alteration, 
and no proof of its actual execution is adduced, the alteration, 
whether more than thirty years old itself or not, must be ex- 
plained before instrument can pass title. Ibid. 


ELECTION. See Criminal Law, 72. 
ELECTIONS. See County Matters, 2. 
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EQUITY. 
1. Legal remedy complete, equity will not assume jurisdiction 
even in cases of fraud. Huff vs. Ripley & Tinsley et al., 11. 


2. Where in case of partnership for storage of cotton, shortly after 
death of one of the firm, survivor sells certain cotton stored 
with them, and no owners have appeared for ten or twelve 
years to claim fund, administrator of deceased entitled to due 
proportion thereof, but in order to protect surviving partner, 
equity will direct that the part of fund so awarded such ad- 
ministrator be kept in court for twelve months or longer, and 
that advertisement be made, in order that true owners may 
have time to present claims. Parnell vs. Robinson, administra- 
tor, 27. 

. Where bill alleged that defendant was of said county, but sheriff 
returned ‘‘not to be found,” demurrer based on ground of 
want of jurisdiction, properly overruled. Swann vs. Phaniz 
Iron & Coal Co., 199. 

. Though before Code an executor could not delegate the trust, yet 
when he authorized an agent, by power of attorney, to sell, 
fixing therein the minimum price, and the executor afterwards 
received the purchase money, a perfect equity was vested in 
the purchaser. Atkinson et al. vs. Central Ga. Ag. & Man. Co., 
227. 

. Administration of estate, equity will not interfere with at in- 
stance of creditor, where his remedy on the bond is adequate. 
Collins, adm’x, et al. vs Stephens, 284. 

. That defendant filed answer in nature of cross-bill, not entitle 
him to opening and conclusion of argument. Guernsey, Bar- 
tram & Hendrix os. Reeves, 290. 

. Bill dismissed in term or vacation without leave or order. Kean, 
guardian, vs. Lathrop, 355. 

. If done in term, that presiding judge was formerly of counsel and 
filed bill, not prevent act from being effective. J did. 

. Nor will dismissal be ineffective because defendant has made 
discovery prayed for, the answer being merely defensive, set- 
ting up no counter-claim, and praying for no relief against 
complainant. J did. 

. Whether, in second bill for same cause, defendant can be de- 
prived of benefit of answer by waiver of discovery—quere ? 
Ibid. 

. Defendants against whom equitable rights are prayed, all stricken 
from bill by amendment, bill properly dismissed. Usery et al. 
vs. Pryor et al., 375. 

. Judgment or decree rendered by consent, by inadvertance or 
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mistake not speaking the true intention of the parties, equity 
will reform. Lester et al., admr’s, vs. Mathews, 403. 


. Any person who took substantial interest may bring bill, though 
not technically a party thereto, and relief will be granted 
against the custodians of the fund out of which such person 
was to be paid, though they were administrators of the estate, 
and hence not actual parties to the consent decree, which was 
rendered on an issue of devisavit vel non. Ibid. 


. County where first decree was rendered, and of the residence of 
the administrators, proper venue. Jdid. 


. All parties to first decree must be made parties to bill. bid. 


. Act of 1874, in respect to duties of commissioners who consoli- 
date returns of elections is directory; candidate injured by 
their failure to discharge duty has an ample common law rem 
edy. Kemp et al. vs. Ventulett et al., 419. 


. Objection to jurisdiction on ground of adequate remedy at law, 
must be made by demurrer at first term; it comes too late after 
verdict and decree, Isaacs et ua. vs. Tinley, executor, 457. 


. **Civil cases founded on contract,” words in constitution refer 
to cases at law. Jbdid. 


. Former decree, equity will be slow to interfere with. bid. 


. Agreement, object of which is to protect property from judg- 
ment to which it is justly subject, equity will not be active in 
carrying into effect. Flewellen et al. vs. Fontaine et al., 471. 


. When stockholders are not numerous, and minority complain of 
votes and motives of majority, and of the corporate conduct 
consequent thereon, not improper that all of the stockholders, 
as well as the corporation, be made parties. Hast Rome Town 
Co. et al. vs. Nagle et al., 474. 

. When demurrer for improper parties, groups three of the defend- 
ants as within the same objection, and two of them are clearly 
proper, the third being doubtful, it should be overruled. Idid. 


. Jurisdiction to compel domestic corporation to specficially perform 
contract in another state, by opening ditches, etc., and on its 
failure, to entorce decree by attachment and sequestration, 
court of chancery has not. Port Royal R. R. vs. Hammond, 
523. 

Where same corporation was chartered in two states, whilst, for 
some purposes it may be regarded as one entire entity, yet not 
for the object above specified. Specific performance should 
be decreed by courts of foreign state bid. 

25. Bond for titles and holder’s interest in land to which it relates, 
pass to assignee in bankruptcy. After latter has disposed of 
land to obligor, though done illegally, fraudulently, and with- 
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consideration, bankrupt cannot reclaim it by bill in state court, 
and have a conveyance decreed to himself, or damages award- 
ed for a breach of the bond. Smith vs. Hornesby et al., 529. 


26. If it would aid complainant’s case to aver that he had with- 
drawn from bankruptcy, he has not so averred, except by way 
of reciting contents of previous bill, which is not sufficient; 
neither has he pleaded or exhibited any judgment of the court 
of bankruptcy permitting him to withdraw. Ibid. 


27. Where common seal of corporation is affixed to contract. and 
signatures of proper officers are proved, presumption is that 
officers did not exceed authority. Seal is prima facie evidence 
that it was affixed by proper authority. Such facts are suffi- 
cient to rebut answer denying that such contract was signed 
and sealed by authority. Solomon’s Lodge No.1 A. F. M. vs. 
Montmollin, adm’x, 547. 

28. Lot specified in bond, but not embraced in deed, which was ac- 
cepted by defendant, to obtain reformation, fraud, accident or 
mistake, or at least that it was omitted without the consent of 
the defendant, must be alleged in plea to action for purchase 
money. Neil vs. Bunn, 583. 


29. Demurrer to bill filed by wife and infant children against her 
husband, as trustee, and a third person, to set aside unauthor- 
ized trade between them, such person having notice of the 
want of authority, properly overruled, though such bill was 
not filed until five years after trade was consummated. Gard- 
ner vs. Crockett, 603. 


ESTATES. 


1. An autemptial settlement, made in 1821, whereby the intended 
wife conveyed all her property to trustees, and to the heirs 
etc., of the survivors of them, for the use of herself during 
life, and after her death for the use of the heirs of her body to 
be by her intened husband begotten, and, in default of issue, 
for use of herself or husband, whichever should survive, prior 
to the abolition of entails, would have created an estate tail. 
Wayne vs. Lawrence, adm’r, et al., 15. 

2. Under rule of construction prescribed by act of 1821, wife took 
absolutely: Ibid. 


3. The heirs of the body designated in the settlement are those of 
wife only. Ibid. 


4. Devise to son for life, and, after his death, to his lawful child, 
and in the event of no child, property to revert to estate, and 
be equally divided among his children, no attempt to create 
estate tail. Sanford vs. Sanford, 259. 
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5. Children left by tenant for life were seized of the remainder in 
fee. Ibid. 

6. Tenant in common may sue severally in ejectment, but can re- 
cover no more than his own interest. Ibid. 


See Wiis. 
ESTOPPEL. 


1. Recitals in mortgage estop mortgagors from denying title to 
property covered thereby. Usina & Jones et al., vs. Wilder, 178. 


2. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by duress of husband, it would seem that she 
would be estopped by her acquiescence, as against a purchaser 
without notice. Bazemore vs. Freeman et al., executors, 276. 


3. Omission of claimant to move to dismiss levy on conclusion of 
plaintiff ’s evidence, no admission that prima facie case is made 
out; yet, when, at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is 
estopped from denying that the onus has been shifted. Smith 
vs. Haire, trustee, 446. 

4. Demurrer to bill filed by wife and infant children, against her 
husband as trustee and a third person, to set aside unauthor- 
ized trade between them, such person having notice of the 
absence of authority, properly overruled, though such bill was 
not filed until five years after trade was consummated. Gard- 
ner vs. Crockett, 603. 


EVIDENCE. 


1. Assignor agreeing to pay face value of order for money, if not 
paid in certain time by drawer, evidence of change in market 
value of order between time for payment and notice of non- 
payment to assignor, properly rejected. Gammell vs. Parra- 
more, 54. 

2. Conversation, otherwise irrelevant, admissible as part of res ges- 
te. Flanders & Huguenin vs. Maynard, 56. 

3. Declarations by person under whom defendants claim, made after 
they parted with their money and acquired possession, inad- 
missible to impair their title. did. 

4. Libel, action for; publication not name person, but describes him 
by occupation, conduct, and size; opinion of witness who testi- 
fied that he thought plaintiff was referred to, giving facts, ad- 
missible. Zhe Howe Machine Co. vs Souder, 64. 

5. Material to show that plaintiff paid value to payee for notes; that 
he held two notes on latter, one of which he surrendered, and 
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that he credited the other with a partial payment, may be 
proved by parol. Clary vs. Surrency, 83. 


. Exemption of attorney from examination as to facts which came 
to his knowledge in professional capacity. Raefle vs. Moore 
et al., 94. 

. Opinion of plaintiff that damage from crushing of hand by cars 
was $10,000.00, inadmissible. He must state facts. Cent. R. R. 
& B’k’g Co. vs. Kelly, 107. 

. Sayings of conductor to fireman at next station to that of acci- 
dent, inadmissible; especially in behalf of the company. Ibid. 


. Defense that note was given by mistake, but plea did not allege 
how, evidence, in general terms, that the note was given by 
mistake, that consideration was settled before it was made, 
properly excluded. Carr vs. Dickson, adm’r,, 144. 


. Bastardy, upon trial of, copy of affidavit and warrant under 
which defendant was arrested, established before magistrate 
who issued warrant, original having been lost, admissible. 
Davis vs. State, 170. 


. Journeyman shoemaker, working by the job, may refer to books 
as memorandum to refresh memory; but neither the books, nor 
extracts therefrom, are admissible as original evidence. Schall 
vs Hisner, 190. 


. Existence of debt in evidence, if amount be at all relevant, wit- 
ness should be allowed to state it. Fulton vs. State, 224. 


. Recital in deed from defendant in fi. fa to claimant, made before 
suit was commenced in which judgment was obtained, of pay- 
ment of purchase money, prima facie evidence thereof. Bon 
ner, trustee, vs. Metcalf, 236. 


Witnesses not experts, but who give facts for their opinion, may 
testify to value of services described to them, and proved by 
other witnesses to have been rendered by a person in the line 
of his special business, they knowing his professional stand- 
ing, and having employed him, or been employed with him 
elsewhere, though knowing nothing personally of the particu- 
lar services now in question. Hagle & P. Man. Co. vs. Browne, 
240. 


. Parol evidence admissible to show that insurance agent knew fact 
which he ought to have stated in policy, but did not. Mod. F. 
D. Ins. Co. vs. Coleman & Collat, 251. 


. Insolvency, evidence of general reputation of, inadmissible. 
Phillips vs. Bullard, 256. 

. Statement by sheriff in entry on attachment, that copy of levy 
was served on claimant, inadmissible to bind latter,.as law 
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does not require such service. Guernsey, Bartram & Hendriz 
vs. Reeves, 290. 


. Survey by others than county surveyor, inadmissible, unless 
proved by parties who made it; the affidavit of such persons 
on the survey is not sufficient proof. Maples vs. Hoggard, 315. 


. Memorandum of settlement reduced to writing, and handed to 
defendant’s agent, parol evidence as to contents, admissible, 
where agent testified that he never had had such memorandum, 
or, if he ever had it in his possession, it was lost or mislaid, 
though no notice to produce was served. Carr vs. Smith, 361. 
. Action against railroad for loss of freight in car loaded by plain- 
tiff, but keys retained by former’s agents, not error to exclude 
evidence that it was the custom of the company not to be re- 
sponsible for the conduct of its agents who held the keys, 
especially if there was no notice of such custom shown. Cen. 
R. R. Bk’g Co. vs. Anderson, 393. 

. Irrelevant testimony should be excluded. Claflin & Co. vs. 
Briant, 414. 

. Bond with security taken by claimant to save purchase harmless 


from lien of judgment, admissible to show in favor of plain- 
tiff. Tucker vs. Cornog, executor, 443. 


. Tax books showing return of property by defendant in fi. fa. 
whilst in possession, and failure on part of claimant to return 
any property, admissible for plaintiff in fi. fa. Smith vs. Haire, 
trustee, 446. 


. Declarations or acts of debtor favorable to his own title, made 

or done after claimant’s alleged title accrued, and after debtor 

had parted with possession by shipping to claimant, inadmis- 
sible to rebut latter’s title by purchase prior to levy of attach- 
ment. Jdid. 

. If part of answer be read by party who sued out interrogatories, 
he should read all of that answer. Perry, adm’r, vs. Mulligan, 
479. 

Question at issue being whether creditor refused Confederate 
money tendered by certain debtor, evidence that he refused it 
when offered by other debtors, inadmissible, as also was testi- 
mony to the contrary. Vason et al vs. Beall, trustee, 500. 


. On proof of loss of original agreement and correctness of copy, 
latter admissible. Goodman et al. vs. Henderson, 567. 


. Meaning of words in contract, ‘‘in the Savannah market,” being 
ambiguous, parol evidence admissible to explain their true 
sense as ordinarily used in Savannah. did. 


. Compel counsel to disclose, on oath, that he has in court one of 
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his client’s title papers, and to produce it to be used in evidence 
for opposite party, court has no power to; especially where no 
notice to produce has been previously given. Dover et al. vs, 
Harrell, executor, 572. 

30. Upon trial of issue of forgery in ejectment case, burden of proof 
is upon party offering deed to show its genuine character; and 
where it carries on its face a material alteration, and no proof 
of its actual execution is adduced, the alteration, whether 
more than thirty years old itself or not, must be satisfactorily 
explained before instrument can pass title. Hill vs. Nisbet, 
trustee, 586. 


EXECUTIONS. See Claims, 1, 13, 14; Levy and Sale, 1, 2, 4. 
EXECUTORS. See Admistrators and Ezecutors. 


FRAUD, STATUTE OF. See Partnership, 8. 


GARNISHMENT. 


1, Executor pays over to attorney for legatee his share less sum 
sufficient to cover garnishments served on him, taking a receipt 
which so specified, and, further, that surplus of amount re- 
tained should be paid to legatee: Held, that receipt was no ev- 
idence of appropriation of sum withheld for benefit of credi- 
tors who sued out garnishments. Raefle vs. Moore et al., 94. 


2. Fraudulent effort to defeat garnishing creditors by giving small 
notes within justice court jurisdiction, thus securing prior 
judgments which are manifestly controlled by debtor, subse- 
quent judgments held to be of prior dignity. did. 


' 8. Answer admitted only possession of notes belonging to defend- 
ant, and justice rendered judgment against garnishee, per- 
sonally, superior court, on certiorari, should have set aside 
such judgment, ordered the notes brought in, and proceedings 
to be had as directed in §3805 of Code. Hallett, Seaver & Bur- 
band vs. Blain & Harris et al., 142. 


4. Judgment against garnishee, rendered after a full hearing, not 
set aside, on motion. because of any defect in testimony to 
support it. Fort, adm’r, vs. Strohecker, 268. 


‘6. Assets consist of debts once represented by notes payable to judg- 
ment debtor, but now represented by others payable to and 
held by son, and both he:and his son are insolvent, garnish- 
ment less available remedy than bill. Bowling et al.,vs. Amis,400. 


GUARANTY. 


1. Where assignor of order for money agreed, if not paid by party 
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to whom addressed in a certain time, to pay its face value, no- 
tice to assignor of non-payment not necessary to recovery by 
assignee. Gammell vs, Parramore, 54. 

2. Evidence of change in value of order between specified time and 
notice of non-payment, properly rejected. Ibid. 

8. Assignee entitled to interest from time specified for payment. did. 

4. Offer to indorse, defendant not liable thereon unless plaintiffs, 
within reasonable time, gave notice that they had accepted 
offer, or had acted on it. Claflin & Co, vs. Briant, 414. 


GUARDIAN AND WARD. 


1. Judgment for amount found to be due ward in settlement before 
ordinary, must be collected by process of execution. Attach- 
ment for contempt not lie, Barrow vs. Gilbert, 70. 

2. Fact that guardian holds property which has been set apart as 
homestead, not render latter proceeding proper. Ibid. 


3. In such proceeding, evidence of insolvency of security irrelevant. 
Ibid. 


HOMESTEAD. 
1. Illegality to execution based on judgment rendered in 1860, that 


land levied on had been set apart to him as homestead under 
law of force in 1864, and that defendant was entitled to seventy 
acres of such land, together with dwelling house and improve- 
ments, not exceeding $200 in value, properly overruled, it not 
being alleged that the seventy acres, including dwelling house, 
had ever been designated and laid off. Dorsey vs. Mumpford, 
119. 

2. Labor done thereon in cultivation of crops or other farm work, 
homestead subject to debt for. Dicken vs. Thrasher, 360. 


3. Conveyance to secure debt, under act of 1871, passes title, and 
defeats all right to homestead. Isaacs et ux. vs. Tinley, execu- 
tor, 457, 


HOMICIDE, ACTION FOR. See Actions, 5, 6. 


HUSBAND AND WIFE. 


1. Title in trustee for use of husband, wife and children, on certain 
contingencies, such title not divested by verdict of total di- 
vorce, in favor of wife, so as to vest property absolutely in 
children, the trustee being no party to proceeding in divorce 
case, and the verdict being silent as to the disposition of the 
property, although it was embraced in a schedule attached to 
the libel. Barclay vs. Waring, guardian, 86. 
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2. As the deed provided that the property, on certain contingencies, 
should go to the husband and children, should the former sur- 
vive her, it must mean some person who should be her hus- 
band at her death, and as, after the divorce, the defendant 
ceased to be her husband, he took nothing in the property 
conveyed. Ibid. , 

3. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by the duress of her husband, it would seem that 
she would be estopped by her acquiescence, as against a pur- 
chase without notice. Bazemore vs. Freeman et al., executors, 
276. 

4, For the unlawful, wilful homicide of husband, whether it be 
murder or only voluntary manslaughter, widow may recover 
damages. Circumstances under which act was committed 
may go in mitigation of damages. Weeks vs. Cottingham, 
559. 


LLEGALITY. See Levy & Sale, 15. 


INDICTMENT. See Criminal Lew, 1, 14, 49, 50, 52, 5. 


INDORSEMENT. See Guaranty, 4. 


INJUNCTION AND RECEIVER. 

1. This case is similar to Cohen vs. Myers et al., 42 Ga., 46; discretion 
of chancellor not interfered with; Wachtel et al. vs. Wilde & 
Co. et al., 51. 

2. Suit here against the debtor, and attachment in another state, 
may proceed at same time for same debt. Creditors of the 
creditor may also proceed here by bill, seize the cause of action 
and have it collected by a receiver. These complications fur- 
nish no reason for injunction at debtor’s instance. Lightfoot 
vs. Planters’ B’k’g Oo. et al., 136. 

8. Refusal of chancellor to grant injunction on controverted state 
of facts, discretion not interfered with. Jones vs. Jones et al., 
184. 

4, That a writ of error is pending to an order made at chambers, con- 
tinuing an application for receiver until the hearing, is no ob- 
stacle to granting the application, on the same bill and same 
facts, in term time, and before the main case is brought on for 
final hearing. McCaskill et al. vs. Warren et al., 286. 


’ §. Discretion exercised in appointment of receiver not abused. 
Ibid. 
6. After affirmance of decree directing sale of property, equity will 
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not enjoin same at instance of party to decree, where no ground 
appears other than what was, or might have been, presented 
for adjudication in the cause in which the decree was rendered. 
Brinson, trustee, vs. Wessolowsky, adm’r, 293. 

7. Where, through the machinations of one of the defendants, who 
was jointly interested with many others in the fi. fa. under 
which the levy was made, and was also the largest stockholder 
in defendant in fi. fa,, the property sold for an amount far be- 
low its real value, and he became the purchaser, discretion of 
chancellor enjoining completion of sale at instance of other 
joint owners, whose only hope of collecting amounts due them 
was in making property bring full value, not controlled. Ware, 
executor, et al. v8. Bazemore, adm’r, et al., 316. 


8. After litigating supposed breach of warranty against incum- 
brances, and failing to establish it, vendee not allowed to en- 
join judgment for purchase money, to take advantage of an- 
other breach which he might have discovered earlier. Des- 
vergers et al. vs. Willis, adm’r, 388. 


9. Assets consist of debts once represented by notes payable to judg- 
ment debtor, but now represented by others payable to and 
held by son, and both he and son are insolvent, garnish- 
ment less available remedy than bill for injunction and relief. 
Bowling et al. vs Amis, 400. 

10. Proceediag to subject debts equitably liable to payment of judg- 
ment, not barred if judgment be not dormant, and if debts 
sought to be reached are not barred, although the original notes 
for such debts were fraudulently transferred by the judgment 
debtor to his son more than eight years before the bill was filed, 
and although the son surrendered them to the maker, and took, 
in lieu thereof, others payable to himself. did. 


11. Discretion in enjoining sale of lands turned over to legatees, un- 
der authority of chancellor, before time appointed by will, un- 
der decree on bill to marshal assets, to which legatees were not 
parties, not controlled. Wessolowsky, adm’r,.vs. Brinson et al., 
557. 

12. Discretion of chancellor, exercised in granting or refusing an in- 
junction, or in appointing or declining to appoint a receiver, 
wherc ‘‘e judgment turned upon a conflicting state of facts, 
will nui be controlled unless manifestly abused, or unless some 
well recognized principle of law be violated. Cox & Hill et al. 
vs. Phillips, jr., et al., 605; Whaley, trustee, vs. Walker, et. al. ; 
Cherry vs. Home B. & L. Association ; Flournoy ve. Hood, exeo- 
utor ; Neal vs. Kyle et al. ; Planters’ B’k’g Co. vs. Adams & Baze- 
more et al.; Huff et al. vs. Comm'rs for Bibb Co. ; Price et al. v8. 
Johnson & Smith et al., 607. 
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13. There was no error in the refusal to grant the injunction. This 
case is controlled by that of Wright et al. vs. Nagle et al., 48 
Ga. R., 367 ; Wright et al. vs. Nagle et al., 606. 


INSANITY. See Criminal Law, 35, 37. 


INSURANCE. 

1. Parol evidence admissible to show that agent knew fact which he 
ought to have stated in policy. Mob. F. Dept. Ins. Co. vs. Oole- 
man & Collat, 251; Mobile F. Dept. Ins. Co. vs. Miller, 420. 

2. To render contract of insurance void, under Code, for any matter, 
whether of covenant or representation, there must be some de- 
gree of materiality in such matter Ibid. 

3. The cash value of a house is not necessarily what it cost to build 
it, or what it would cost to build a similar house at the same 
place. did. 


INTEREST AND USURY. 

1. Order not met, assignee thereof entitled to interest from time it 
should have been paid. Gammell vs. Parramore, 54. 

2. Purchaser of mortgaged property, who paid full price for same, 
may set up usury in mortgage, though it had been foreclosed, 
and the usurious interest paid, before his purchase. Lilienthal 
vs. Champion et al., 158. 

3. There was no law against usury in this state in 1874. Neal ve. 
Bunn, 583. 


INTERROGATORIES. See Hvidence, 25. 


JOINT AND SEVERAL OBLIGATIONS. 

1. Note payable to two creditors jointly, may be paid to either, and 
when thus paid, mortgage to secure same is extinguished. 
Wright vs. Ware et al., 150. 

2. Joint bond sued on by sheriff ; process directed to sheriff, and served 
by him on all of the defendants; sureties alone answer but file 
no plea; not too late at second term for sureties to move to dis- 
miss for want of legal process, etc., before pleading to merits. 
Johnson et al. vs. Shurly, 417. 

3. Surety to joint and several note not discharged‘? eause in suit 
against principal, justice gave judgment for uim, especially 
if the holder consulted the surety before trading for the note, 
and relied upon the latter’s promise to attend to the suit, and 
especially as it did not appear but that the judgment was only 
a dismissal of the suit. Hardin vs. Johnston, 522. 


JUDGE. See Judgments, 3. 
43 
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JUDGMENTS. 

1. Amount due by guardian to ward, judgment for must be collected 
by execution. Attachment for contempt not lie. Barrow vs. 
Gilbert, 70. 

2. Prior judgments obtained by fraudulent contrivance of debtor, 
and though against himself, manifestly controlled by him, held 
to be of inferior dignity to junior judgments. Raefle vs. Moore 
et al., 94. 

. Judge has no authority, by consent of counsel, to render judg- 
ment in vacation on bill in equity for new trial, the facts being 
undisputed. What purports to have been judgment refusing 
new trial should be set aside, and bill left to stand. Walker vs, 
Turner et al., 114. 

Dormancy, agreement on fi. fa. that if certain payments are made 
at stated times, judgment is to be entered satisfied, will prevent. 
Darsey vs. Mumpford, 119. 

. Discharge in bankruptcy not relieve property from lien of judg- 
ment not proved in bankrupt court. bid. 

. Judgment rendered on October 17, 1868; return on fi. fa., made 
by constable, of no property, dated November 3d, 1868; on 
April ist, 1876, levy made; judgment held to be dormant. 
Burke vs. Lee, 231. 

. Garnishee, judgment rendered against after full hearing, not set 
aside, on motion, because of any defect in testimony to sup- 
port. It is res adjudicata. Fort, adm’r, vs. Strohecker, 262. 

. Dormant, judgment rendered in May, 1866, with no execution 
thereon until June, 1873, is. Turner vs. Grubbs, 278. 

. After affirmance of decree directing sale, equity will not enjoin 
same at instance of party thereto, where no ground appears 
other than what was, or might have been, presented for adju- 
dication prior to decree. Brinson, trustee, vs. Wessolowsky, adm’r, 
298; Thweatt et al. vs. Kiddoo, Judge, 300. 

. Amended, judgment may be so as to stand in favor of proper 
plaintiff. Gay vs. Cheney, adm’r, 304. 

. Nune pro tune judgment may be entered on verdict. Kelsoe vs. 
Hill, 365. 

. Attachment, to authorize judgment in, declaration must allege 
that defendant’s property has been attached, and, instead of 
praying process, should ask judgment for the sale thereof, etc. 
Mehring vs. Charles, 377. 

. No issuable defense on oath filed, judgment rendered by court 
where attachment is based on debt due by contract. Ibid. 

. Decree or judgment rendered by consent, by inadvertance, or 
mistake, not speaking true intention of parties, equity will re- 
form. Lester et al., adm’rs, vs. Mathews, 403. 

. Lien of judgment on lands of intestate, obtained in his life-time, 
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not discharged until lands are fully administered by actual 
sale. Carlton vs. Davant et al., executors, 451. 

16. ‘‘Civil cases founded on contract ;” words in constitution refer to 
cases at law only. Isaacs et ux. vs. Tinley, executor, 457. 

17. Equity will not be active in carrying into effect agreement, object 
of which is to protect property from judgment to which it is 
justly subject. Flewellen et al. vs. Fontaine et al., 471. 


JURISDICTION. 


1. Write off amount in superior court, in case carried there from 
justice court by certiorari, to reduce claim below $50.00, 
to give tribunal jurisdiction, neither party can. McDonald vs. 
Dickens et al., 77. 


. Where bill alleged that defendant was of said county, but the 
sheriff: returned ‘‘not to be found,” demurrer, based on 
want of jurisdiction, properly overruled. Swann vs. Phenix 
Iron & Uoal Co., 199. 


. Creditor cannot bring claim within jurisdiction of justice court 
by entering credit, without consent of debtor. Coz, Hill & 
Thompson vs. Stanton; Kayne, Spring, Dale & Co. vs. Stanton, 
406. 

. Objection to equity jurisdiction, on ground of adequate remedy 
at law, should be made by demurrer at first term. Isaacs et 
uz. vs. Tinley, executor, 457. 

. Court of chancery has no jurisdiction to compel domestic cor- 
poration to go into foreign state and specifically execute con- 
tract, by opening ditches, etc., and on its failure, to enforce 
decree by attachment and sequestration. Port Royal R. R. Co. 
vs. Hammond, 523. 

. Justice courts have jurisdiction in all civil cases arising ex delicto, 
as well as ex contractu, up to $100.00. West. & Atlantic R. R. 
Co. vs. Brown, 584. 


JURY. 


1. Indictment not quashed because two of grand-jury appeared in 
it as Seaborn Wadford and John W. Stoy, and on the jury-list 
as 8. Wadford and John W. Stoy, jr. Hayes vs. State, 35. 


2. Discretion of court in deciding on competency of juror, on mo- 
tion for new trial, where conflicting evidence was introduced, 
not interfered with. Brinkley vs. State, 296; Stewart vs. State, 
577. 

8. Omission to call name on panel at return of verdict, no ground 
of new trial, where jury are in fact all present. Wilson vs. 
State, 328. 
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4, After juror has been put on prisoner, but before he is sworn, so- 
licitor may be permitted by court to inquire whether he has 
been naturalized, having just been informed to the contrary ; 
and on its so appearing, he may be set aside for cause. John- 
son vs. State, 491. 

5. Cattle-stealing, right of jury to lessen punishment by recom- 
mendation to mercy, not restricted to cases where there are 


mitigating circumstances, and it is error in the court thus to 
limit this right. did. 


JUSTICE COURTS. See Jurisdiction, 1, 3, 6. 
LANDLORD AND TENANT. 


1. Duty of landlord to make tenement suitable for purpose for 
which rented, unless tenant knows as much about condition as 
he does; he must also, upon notice of defect, repair. White 
& Co. vs. Montgomery, 204. 

2. Tenant is not agent of landlord to make latter responsible for 
damages which result to third persons from illegal or negligent 
use of premises by former. did. 


LANDMARKS. See Prescription, 9. 


LEVY AND SALE. 


1. Execution amended after levy, levy falls. Beasley vs. Bowden,154. 


2. When decree on bill by husband, as administrator of wife, was 
that defendant have $400.00 as compensation for improve- 
ments, which was decreed to be a charge on the land, to be 
enforced by execution, and fi. fa. was issued requiring sheriff, 
of land described in bill as property of husband, to make 
$400.00, with interest and costs, which defendant recovered 
against husband, and fi. fa. was amended so as to recite that 
the $400.00 was recovered against the husband as administra- 
tor: Held, that it would be difficult to hold that the execution, 
as it was originally issued, was authorized by the decree, and 
especially as it was amended. Ibid 

3. Not sufficient that sheriff’s advertisement was once a week for 
four weeks, if twenty-eight days do not elapse between the 
first advertisement and the sale. Boyd vs. McFarlin, 208. 


. 4. Where transferee of fi. fa. claimed to have purchased it from 
plaintiff, competent for defendant in illegality to show that 
such transferee had agreed to lend him the money to take up 
the note upon which the judgment was founded; that the pay- 
ment to the plaintiff was in accordance with such agreement 
and therefore the fi. fa. was discharged. Ibid. 
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. The name of a corporation is of its very essence, and a change of 
name in the fi. fa. from that by which it is sued and judgment 
entered, is material variance. Bradford, trustee, vs. Water Lot 
Co. of Columbus et al., 280. 


. Claimant may take advantage of such variance, and though it be 
amendable, the levy must fall. bid. 


. If the same party has litigated with plaintiff in fi. fa., he must 
raise such objection at an early stage or be precluded; the fact 
that claimant, a different corporation, owns a majority of stock 
in defendant, does not make it the same party. did. 


. Title of claimant consisted of bond from defendant, proof that 
no money was ever paid thereon, and that no prescription had 
ripened; whilst title was shown in defendant before he 
sold, and jury found for former, new trial was properly 
ordered. Davis vs. Morgan, 294. 


. Property turned over to legatees before judgment against execu- 
tor on alleged claim against testator, not subject to levy and 
sale thereunder. Castellaw, adm’r, vs. Guilmartin et al , 305. 

. Where, through the machinations of one of the defendants, who 
was jointly interested with many others inthe fi. fa. under 
which the levy was made, and was also the largest stockholder 


in defendant in fi. fa., the property sold for an amount far be- 
low its real value, and he became the purchaser, discretion of 
chancellor enjoining completion of sale at instance of other 
oint owners, whose only hope of collecting amounts due 
them was in making property bring its full value, not con 
trolled. Ware, executor, et al. vs. Bazemore, adm’r, et al., 316. 


. Land held by defendant in fi. fa., under bond, no part of pur- 
chase money paid, levied on and sold, oldest judgment takes 
precedence over junior judgments in favor of vendors for in- 
stallments of purchase money. Crafton, sheriff, et al. v6. 
Toombs, 343. 

. Release of property for value by plaintiff in fi. fa., before pur- 
chase by claimant from defendant of other property, not dis- 
charge property so purchased from lien of judgment. Tucker 
vs. Cornog, executor, 443. 

. Bond with security taken by claimant to save purchase harmless 
from lien of judgment, admissible against claimant. did. 

. That claimant took deed from wife as well as husband, under 
such circumstances as sale of homestead, with consent of or- 
dinary, without more, not affect result of case. Ibid. 

. Illegality that to best of knowledge and belief of defendant, ex- 
ecution is proceeding illegally, because it has been settled and 
fully paid off, properly stricken. Stancel vs. Puryear, 445. 
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16. Tax books showing return of property by defendant whilst in 
possession, and failure on part of claimant to return any pro- 
perty, admissible for plaintiff. Smith vs. Haire, trustee, 447. 


17. Declarations or acts of debtor favorable to his own title, made or 
done after claimant’s alleged title had accrued, and after debtor 
had parted with possession by shipping to claimant, inadmis- 
sible to rebut evidence of claimant’s title by purchase prior to 
levy of attachment. Ibid. 


18. Lien of judgment upon lands of intestate, obtained in his life 
time, not discharged until lands are fully administered by act- 
ual sale. Up to sale sheriff may levy, and if he levy before 
sale, though on day of sale, and the administrator and pur- 
chaser have notice, latter buys subject to lien Carlton vs. 
Davant et al., executors, 451. 


19. Tract of land divided by line of county in which defendant in 
ji. fa. resides, whole tract can be levied on and sold, as his 
property, by the sheriff of that county, but not by the sheriff 
of the adjoining county. Fambrough vs. Amis, 519. 


LIBEL AND SLANDER. 


1. Publication not name person, but describes him by occupation, 
conduct and size; opinion of witness who testified that he 
thought plaintiff was referred to, giving facts, admissible. 
The Howe Machine Oo. vs. Souder, 64. 


2. In absence of plea of justification, or other defense assailing 
character of plaintiff, evidence reflecting thereon excluded. 
Ibid. 

3. Corporation may make libelous publication; in doing so, it must 
act through agent. Acts of agent which will charge corpora- 
tion therewith. did. 


LIEN. 


1. Personalty, issue made in resistance to summary execution to 
enforce lien found in favor of creditor, latter not entitled to 
general judgment. Triest et al. vs. Watts & Bro., 73. 

2. Replevy bond, no breach of until after appropriate special judg- 
ment has been entered for amount of lien; this amount is the 
eventual condcmnation money. Jdid. 

8. General judgment being incapable of affecting sureties on replevy 
bond, not set aside at their instance. did. 

4. Sureties have no right to have ‘‘lien proceedings” set aside on 
their motion after issue has been tried and found for creditor. 
Ibid. 
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5. Manufacturer of furniture furnished materials for improvement 
of real estate, but had no claim of lien recorded, and subse- 
quently assigned the debt ‘‘ with all rights and liens,” and 
assignee recorded claim of lien in his own name, brought suit 
thereon, and recovered judgment by default. Such judgment 
will be set aside on motion. Hooper vs. Sells, trustee, 127. 


6. When affidavit upon which mechanic’s lien on personalty was 
foreclosed, failed to state that demand was made on the owner 
and payment refused, and the mechanic who made the affida- 
vit became the purchaser, he obtained no title. Hrskin vs. 
Wiggins, 186. 

7. When sub-contractors file mechanics’ lien against property of 
owner, who settles with original contractors without notice of 
such claim, former have no lien. Guernsey, Bartram & Hen- 
driz vs. Reeves, 290. 


8. Affidavit to foreclose merchant’s lien states dates by which it is 
shown that it is prosecuted within one year after maturity of 
debt, sufficient though it contains no direct averment to that 
effect. Moore vs. Martin; Moore vs, Bryant, 411. 

9. Averment of demand and refusal to pay may be traversed. bid. 


LIMITATIONS, STATUTE OF. 


1. Dormancy of judgment, agreement on fi. fa. that if certain pay- 
ments are made at stated times, judgment is to be entered sat- 
isfied, will prevent, and constitute a new point from which the 
statute will commence torun. Darsey vs. Mumpford, 119. 


2. Absence or non-residence of debtor who never resided here, no 
reply to statute. Hdwards, adm’2, vs. Ross, adm’, 147. 

8. Bar of act of March, 1869, not prevented by non-residence and 
lunacy of debtor, and his being under non-resident committee 
at passage of act, and until he died, in 1871, administration 
having been granted here on his estate almost three years be- 
fore action was brought. Ibid. 

. This is not a ‘renewed case,” though brought against the ad- 
ministrator within six months after dismissal of a void attach- 
ment, issued in 1869, against his intestate’s committee, to 
which, within less than four months after he obtained letters, 
administrator was made a party by consent. bid. 

5. If mortgage executed prior to June, 1865, be foreclosed prior to 
January 1, 1870, and be active in trying to condemn some of 
mortgaged property, it is not barred by act of 1869, though it 
be not levied upon property in hands of purchaser until 1874. 
Lilienthal vs. Champion et al., 158. 

. Running account kept for work on one hand and board on other, 
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neither general statute nor act of 1869 will bi anit thereon for 

any part thereof, so long as last item is within the limitation. 

Schall vs. Hisner, 190. 

. But if there be at any time an accounting and settlement between 

the parties, monthly or otherwise, such settlement will become 

a point of new departure. Ibid. 

. Action for seizing personal property under execution against 

stranger, barred after four years from date of seizure. Baker 

vs. Boozer, 195. 

. Interposing claim, and litigating title in claim case, not keep 

statute from running. Jdid, 

. Judgment rendered on October 17, 1868; return on fi. fa. made 

by constable, of no property, dated November 3d, 1868; on 

April ist, 1876, levy was made: judgment held to be dormant. 

Burke vs. Lee, 231. 

. Note under seal not barred until twenty years after date. Bon- 

ner, trustee, vs. Metcalf, 236. 

. Judgment rendered in May, 1866, with no execution thereon 

until June, 1873, is dormant. TZurner vs. Grubbs, 278. 

. An instrument as follows: ‘‘ December 28th, 1869. I do this day 
agree to pay C 1,400 lbs. of good middling cotton by September 
1st, 1870, for one bay horse; in case of any failure on my part, 
then the horse shall be returned to C in good order,” passed 
the title to the purchaser, and if neither the price was paid, 
nor the horse returned by September 1st, 1870, C had the right 
then to sue, and if he did not sue until March, 1875, he was 
barred. Hays vs. Callaway, 288. 

Proceeding to subject debts equitably liable to payment of judg- 
ment, not barred if judgment be not dormant, and if debts 
sought to be reached are not barred, although the original 
notes for such debts were fraudulently transferred by the judg- 
ment debtor to his son more than eight years before the bill 
was filed, and although the son surrendered them to the maker, 
and took, in lieu thereof, others payable to himself. Bowling 
et al., vs. Amis, 400. 

. New promise to pay in a particular way, must be in writing, 

as other new promises. Vason et al., vs. Beall, trustee, 500. 

. Call and notice being, by the charter, a condition precedent to 

collecting subscriptions to capital stock, until the condition is 

complied with, the period of limitation does not begin. Cherry 

et al, vs, Lamar et al., 541.. 

. So long as the corporation is not barred, its judgment creditors, 

who have exhausted their legal remedy, are not barred from 

proceeding in equity to subject unpaid stock. did. 
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18. On facts of this case, limitation act of 1869 is no obstacle to re- 
lief. Ibid. 

19. Where bank-notes have been sued upon in due time, and judg- 
ments thereon recovered, bill to bring in equitable assets is not 
governed by limitation applicable if bank-notes, instead of 
judgments, were the foundation of the bill. did. 


LOST PAPERS, ESTABLISHMENT OF. See Claims, 14; Certiorari, 
8; Hvidence, 10. 


MANDAMUS. See Practice in the Superior Court, 4. 


MASTER AND SERVANT. 

1. In action by discharged employee for year’s wages, where both 
parties have introduced evidence, jury should not be charged 
that plaintiff must show himself without fault. Hchols & Co. 
vs. Fleming, 156. 


2. Charge that it was for jury to determine, from facts proved, 
whether plaintiff was guilty of such conduct or neglect of 
duty as to authorize his discharge, was, so far, correct. Ibid. 


See Railroads. 


MORTGAGE. 

1. Note payable to two creditors jointly, may be paid to either, and 
when thus paid, mortgage to secure same is extinguished. 
Wright vs. Ware et al., 150. 

. Purchaser of part of mortgaged property cannot complain of any 
disposition made of other portions thereof prior to date of pur- 
chase, mortgage having been recorded. Lilienthal vs. Champion 
et al., 158. 

. Purchaser of mortgaged property, who paid full price for same, 
may set up usury in mortgage, though it had been fore- 
closed, and the usurious interest paid, before his purchase. Ibid. 

. Description sufficiently definite. Usina & Jones et al. vs. Wilder, 
178. 

. Recitals in mortgage estop defendants from denying title to prop- 
erty covered thereby. J did. 

. Consideration of former indebtedness sufficient to support mort- 
gage in contest between parties thereto. did. 

. Sale embracing stipulation that title is to abide in seller until 
price is paid, not pass title presently. Such transaction is a 
conditional sale, not an absolute sale with mortgage by buyer 
to seller. Jowers vs. Blandys, 379. 

. Six bales of growing cotton crop may be mortgaged if they can 
be identified when packed and hooped. Stephens vs. Tucker,391. 
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9. Sale or mortgage of portion of crop not planted, there cannot be. 
Redd & Oo. vs. Burrus & Williams, 574. 
10. Discharge in bankruptcy no answer to foreclosure of mortgage, 
where it does not appear affirmatively that mortgagee has lost 
lien by proving debt. Price vs. Amis, 604. 


MUNICIPAL CORPORATIONS. 


1. Action of council granting or refusing private person leave to 
cut a ditch which proved to be a nuisance, should appear by 
its record. Baker et al. vs. Scofield, 182. 

2. Corporation bound to keep its streets, etc., in safe condition for 
travel in ordinary modes, by night as well as by day. Mayor 
etc., of Rome vs. Dodd, 238. 

8. Though plaintiff may, in some way, have contributed to the in- 
jury, yet that not prevent recovery if, by ordinary care, he 
could not have avoided consequences of defendant’s negli- 
gence. Ibid. 

4. Action for damages for removal of earth and gravel from street 
fronting plantiff’s lot, for the purpose, not of grading the 
street, but of filling up other streets, may be maintained. 
Mayor, etc., of Macon, vs. Hill, 595. 

5. All the charges in respect to the grading of the street, either as 
to its being left in an incomplete condition, or otherwise, were 
outside of the issue made, and might have misled the jury. 
Ibid. 

6. General rule is that injury to property fronting on streets, by 
reason of legitimate and reasonable grading thereof, is damn- 
um absque injuria. Ibid. 


NEGOTIABLE INSTRUMENTS. 


1. Note payable one day after date becomes due on day after it was 
made, and cannot be sued until the day following. Raefle vs. 
Moore et al., 94. 

2. If such note was not made on the day of its date, it cannot be 
sued until the second day after it was in fact made. Ibid 

8. Bonds having many years to run, but issued with an indorsement 
upon each, to the effect that if default be made in paying any 
of the coupons, the bond itself shall become due and payable, 
are legally due as to the whole of the principal whenever such 
default occurs. Mayor, etc., of Griffin vs. City Bank of Macon, 
04. 534 


NEW TRIAL. 
1. Matters of fact stated in motion sufficiently verified by direct 
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statement by judge, seeming to have that object, though ex- 
pressed in terms somewhat loose and difficult of construction. 
Flanders & Huguenin vs. Maynard, 56. 


. Immaterial error no ground of new trial. The Howe Machine 
Co vs. Souder, 64; Raefle vs. Moore et al., 94; Falkner & Co. 
vs. Lane, 116; Bonner, trustee, vs. Metcalf, 236; Phillips vs. Bul- 
lard, 256; Castellaw, adm’r, vs. Guilmartin et al., 305; Hadley 
vs. State, 309; Perry, adm’r, vs. Mulligan, 479. 


. Whether plaintiff purchased note from payee for value before 
due, material issue; negotiations between the parties touching 
the same after it became due, implying that it was still the pro- 
perty of the latter, material as newly discovered evidence tend- 
ing to negative any previous bona fide purchase. Clary vs. 
Surrency, 88. 


. Sufficient evidence to support verdict. Smith vs. Bush, 121; 
White & Co. vs Montgomery, 204; Mobile F. Dep't Ins. Co. vs. 
Coleman & Collat, 251; Tatum vs. State, 408; McMullin et al vs 
Erwin, 427; Parker, ex’r, vs. Dowdy, 439; Vason et al vs. Ball, 
trustee, 500; Weekes vs. Cottingham, 539; Shiels vs. Lamar, 
adm’x, 590. 

. Not sufficient evidence to sustain verdict. Sav, Skid. & Sea. R. 
R. Co. vs. Bonaud, 180; Schall vs. Hisner, 190. 

. Gross inadequacy of damages found by jury, ground of. Baker 
et al. vs. Scofield, 182. 

. Evidence conflicting, discretion not controlled. Smith vs. Wilson, 
822. 

. Issue being question of negligence, and there being some evi- 
dence from which jury could infer negligence, repeated find- 
ings to same effect, respected. Cent. R. R & Bk’g Oo. vs. 
Opie, 346. 

. Abitrators, evidence before conflicting, award properly allowed 
to stand. Carr vs. Smith, 361. 

. Newly discovered evidence relating to distinct cause of action, 
no ground for new trial. Claflin & Oo. vs. Briant, 414. 


. Discretion exercised in granting new trial, not controlled. Eliott 
vs. West. & At. R R. Co., 454. 


. Newly discovered evidence which is inadmissible, and which does 
not affect result, new trial not granted on. Perry, adm’r, v8. 
Mulligan, 479. 

. Negligence in issue, new trial may be granted for insufficient 
evidence, or because the verdict is contrary to evidence, as in 
other cases where questions of fact are involved. Cent. R. 
& Bk’g Co. vs. Kenney, 485. 
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. Verdict for intermediate sum between the highest and lowest 
value proven, sustained, though no witness has sworn to spe- 
cific amount found. West. & At. R. R. Co. vs. Brown, 534. 


. New trial not granted because irrelevant testimony, not hurtful 
to defendant, was admitted, nor because the court refused to 
re-open the case after it had been closed, to admit evidence 
which would not probably have affected the result. Turbaville 
vs. State, 545. 


. Evidence insufficient to support verdict. Madden vs. State, 563. 

. Circumstantial evidence entirely, except that of witness who 
was jointly indicted with defendant, and subsequently con- 
victed as principal in the first degree, and of wife of such 
witness; newly discovered evidence flatly contradicting these 
witnesses, produced, new trial should have been granted. 
Stewart vs. State, 577. 


. Ejectment, newly discovered evidence, consisting of deeds on 
record affecting the very lands in dispute, not warrant new 
trial; such records are always accessible to both parties, and 
diligence would have procured the deeds in time. Shiels vs. 
Lamar, adm’z, 590. 


. The evidence opposed to the verdict, coming, as it does, from 
interested or from sympathetic witnesses, is not strong enough 
to justify a reversal of the judgment refusing a new trial. In 
all doubtful cases of mere fact, the jury and the presiding 
judge are more competent to reach the truth and do justice 
than a court of review. Craps, vs. Hunter, 602. 


. Discretion of court below, exercised in granting or refusing a 
new trial, where the judgment turns upon conflicting facts, 
will not be controlled, unless manifestly abused, or unless 
some well recognized principle of law be violated. Jordan & 
Comer vs. West, 607; Mendell vs. Southern Mu. In. Co ; Rag- 
land, for use, vs. Singer Sew. Machine Co.; Singer Man Oo. vs. 
Cottingham ; Jones, assignee, vs. Mobile & Girard R. R. Oo.; 
Barnes vs. Western U. Tel. Oo.; Dorsey vs. Sims; Bryan os. 
State, 607; Lipscomb vs. State, 608. 


NON-SUIT. 


1. When plaintiff’s evidence showed that the title, though once in 
him, had passed out, non-suit right. Atkinson et al, vs. Cent. 
Ga, Ag. & Man. Co., 227. 


2. Evidence sufficient, non-suit error. Jowers vs. Blandys, 380. 


NOTARY PUBLIC. See Bail, 2. 


OFFICE. See Constitutional Law, 2. 
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PAYMENT. 


1. Where executor paid over to attorney of legatee latter’s share 
less sum sufficient to cover garnishments, taking receipt which 
so specified, and, further, that surplus should be paid to lega- 
tee: Held, that such receipt was not evidence of appropriation 
of sum to garnishing creditors. Raefle vs. Moore et al., 94. 


2. Receipt of bank check is not payment of antecedent debt until 
it is itself paid. Phillips vs. Bullard, 256. 


3. Bonds having many years to run, but issued with an indorsement 
upon each to the effect that if default be made in paying any 
of the coupons, the bond itself shall become due and payable, 
are legally due as to the whole of the principal, whenever such 
default occurs. Mayor,etc. of Griffin vs. City Bank of Macon,384. 


PARTNERSHIP. 


1. Where one partner is to furnish houses and fixtures, and the other 
to devote his time, etc., to storage of cotton, contract not vio- 
lated by latter if he, when houses are full and more not pro- 
vided, builds and stores for himself, not neglecting firm busi- 
nets. Parnell vs. Robinson, adm’r, 26. 

. Former not entitled to share in profits so made. Ibid. 

. If latter partner die, estate entitled to share in proceeds arising 
from cotton stored during his life-time, after deducting ex- 
penses. Ibid. 

. Administrator of deceased partner shares in profits of cotton 
stored and unclaimed during his life, and sold after his death 
by surviving partner. Ibid. 

. Proceeds of sale directed to be held in court and advertised for 
one year. Ibid. 

. Affidavit to obtain possessory warrant, which describes affiant as 
member of a certain firm, is not, therefore, a proceeding in 
favor of the firm. The affiant is the party as an individual, if 
the possession violated be alleged to be his own. McClain vs. 
Cherokee Iron Co., 233. 

. On certiorari by defendant, to which the firm is a party in place 
of the real plaintiff in the warrant, there can be no correction 
of any error complained of. did. 

. Action on note against firm composed of two brothers, success- 
ors, under same name, to former firm composed of farther and 
one of the brothers; note was given by surviving partner for 
account made continuously by the two firms with payee. The 
new partner pleaded non est factum as to the portion of the 
note which covered the account made with first firm: Held, 
that the statute of frauds, in respect to a promise to pay the 





INDEX. 


debt of another, had no application at all; that if there were 
any doubt as to the authority of the survivor to sign name of 
new firm, the evidence showed that the new partner had fully 
ratified it. Wilson vs. Dozier, 602. 


PERJURY. See Criminal Law, 50-52, 55, 56. 


PLEADINGS. 


1. A plea, the object of which is to set aside the solemn coutract of 
a party, should specify distinctly the grounds therefor, and 
not deal in conclusions and generalities. Jenkins vs. German 
LIuth. Con. of Effingham Co., 125. 

2. Declarations, none required in attachments in justice courts and 


in county courts in cases within the jurisdiction of the former. 
Smith vs. Wilson, 322. 


3. When demurrer for improper parties groups three of the defend- 
ants as within same. objection, and two of them are clearly 
proper, third being doubtful, demurrer should be overruled. 
East Rome Town Co. et al. vs. Nagle et al., 474. 


4. Action for homicide, plaintiff need not prove criminal prosecu- 
tion if plea admits it. Weekes vs. Cottingham, 559. 


5. Evidence and charges as to matters outside of issue made by 
pleadings, should be excluded. Mayor, ete., of Macon, vs. 
Hill, 595. 


POSSESSORY WARRANT. 


1. Affidavit to obtain warrant, which describes affiant as member of 
firm, is not, therefore, a proceeding in favor of firm. The 
affiant is the party as an individual, if the possession violated 
be alieged to be his own. McClain vs Cherokee Iron Co., 233. 

2. On certiorari by the defendant, to which the firm is a party in- 
stead of the real plaintiff in the warrant, there can be no cor- 
rection of any error eomplained of. did. 

3. Superior court cannot order defendant to deliver property to ad- 
versary, without requiring bond and security as condition 
precedent. Neither the primary, nor appellate court, should 
order one party to deliver directly to the other. Ibid, 

4, The officer under the magistrate, ought to have possession before 
the primary trial is begun. Jbdid. 


PRACTICE IN THE SUPERIOR COURT. 


1, Arraignment need not be repeated after mistrial. Hayes vs. State, 
35. 
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_ 2. Judge exhausted, may suspend trial till next morning, though he 
had announced there would be no stop. Ibid. 
8. Pending capital case, judge should not retire beyond bar without 
suspending business till his return. Jdéd. 


4. Counsel in equity case failing to suggest, on request, questions 
for submission to jury, cannot complain of verdict because of 
omission of some, without explaining why they were not sug- 
gested in time. Visage vs. McKellar et al., 140. 


. Whilst a mandamus nisi may be issued in vacation, it must be 
acted on in term, notwithstanding the act of 1877; that act has 
reference alone to mode of bringing up such cases to this court. 
Hammond vs. Poole et al., 169. 


. That verdict in trover was written on bail affidavit, instead of on 
declaration, no ground either of arrest of judgment or of new 
trial. Proper for court to direct that it be transferred to dec- 
laration. Erskine vs. Wiggins, 186. 


. Opinion of supreme court declaring previous verdict excessive, 
not to be read to jury on new trial. Hagle & Phenix Man. Oo. 
vs. Browne, 240. 


. That defendant to equity cause filed answer in nature of cross- 
bill, not entitle him to opening and conclusion. Guernsey, Bar- 
tram & Hendriz vs. Reeves, 290. 

. After appearance, appeal and two verdicts, too late to object to 
process because not signed by clerk. Gay vs. Cheney, adm’r, 
304. 

. Proper correction of counsel’s mistake in quoting testimony, ac- 
cepted at time as proper, no cause for new trial. Wilson vs. 
State, 328. 

. Joint bond sued by sheriff; process directed to sheriff and served 
by him on all of the defendants; sureties alone answer; not too 
late for them, at second term, to move to dismiss for want of 
legal process, etc., before pleading to merits. Johnson et al. 
vs. Shurley, 417. 


. Omission of claimant to move to dismiss levy on conclusion of 
plaintiff ’s evidence, no admission that prima facie case is made 
out; yet, when at the close of all the evidence, claimant con- 
tends for the conclusion in argument, and obtains it, he is es- 
topped from denying that the onus has been shifted. Smith 
8. Haire, trustee, 446. 


13. Verdict may be received in civil case in absence of defendant and 
counsel. Perry, adm’r, vs. Mulligan, 479, 


PRACTICE IN THE SUPREME COURT, 
1. Verification of grounds of motion for new trial sufficient, though 
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expressed in loose terms, if apparently intended as such. 
Flanders & Huguenin, vs. Maynard, 56. 

. Plaintiff in error must see that whole record s brought to this 
court; and when brief of evidence is agreed to upon condition 
that an issue, verdict and judgment shall be embraced therein, 
instead of which a mere general statement is inserted, neither 
the issue nor the verdict being set out in full, such statement 
will be construed most strongly against the excepting party. 
The Howe Machine Oo. vs. Souder, 64. 

. Technical objection not made in court below, not allowed in 
supreme court, though record disclose that it could have been 
made. Smith vs. Bush, 121. 

Assignment of error is too general which complains that issues 
were not submitted to jury nor covered by decree, but not 
specifying what issues. Visage vs. McKellar et al., 140. 

. Refusal of new trial not reversed on ground that court erred in 
not sustaining demurrer and motion to quash indictment, 
where record fails to disclose that they were made before plea 
to merits, and where facts would not have authorized arrest of 
judgment. Davis vs. State, 170. 

. Judgment dismissing bill not reviewed on writ of error brought 
in summary manner provided for injunction cases. Jones vs. 
Jones et al., 184. 

. No law authorizing division of bill of exceptions, and the hear- 
ing of one part at this term and the other at next. did. 

. As it is right of both parties to have hearing on injunction at 
present term, motion to transfer whole bill of exceptions to 
next term, must be denied. Jdid. 

. Parties must see that the whole record is before this court, or 
take the consequences. Schall vs. Hisner, 190. 

. Where judge refuses to certify bill of exceptions as presented to 
him, because untrue, and returns same to counsel with objec- 
tions thereon, and this paper is forwarded as bill of exceptions, 
proceeding will be dismissed. Cross vs. Kemp, 194. 

11, Opinion of Supreme Court declaring previous verdict excessive, 
should not be read to jury on new trial. Hagle and Phenix 
Man. Co. ve. Browne, 240. 

. Matters urged in denial or excuse of a contempt, and, on writ of 
error, held insufficient, cannot be set up afterwards as purging 
contempt, before any of the imprisonment has been suffered. 
Judge should refuse to certify second bill of exceptions. 
T hweatt et al. vs. Kiddoo, Judge, 300. 

. Qualifications in judge’s certificate accepted as true by this court. 
Pennaman vs, State, 336. 
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14. Brief of evidence, with agreement of counsel entered thereon, 
attached to bill of exceptions as exhibit, and referred to there- 
in as follows: ‘‘A brief of testimony introduced on said trial 
has been agreed to in writing by counsel for plaintiff and de- 
fendan‘, filed, and is a part of the record of the cause, a copy 
of which is hereto annexed, marked exhibit A, and to which 
reference is prayed,” writ of error not dismissed for want of 
approval of evidence by judge. Cent. R. R. and B’k’g Co. vs. 
Opie, 346. 

. Nor will fact that no copy of the brief is embodied in transcript 
be ground for dismissal, it not appearing from the brief of 
evidence or the record, that the former had been filed and 
made a part of the record. Ibid. 


. Provision in act of 1870, in reference to making brief part of the 
record, is permissive, and not compulsory. did. 


. Where motioa for new trial comes up as part of record, and bill 
of exceptions recites that statements in each ground are true, 
grounds held to be sufficiently verified. did. 


. Charge not set forth, presumed to have covered principles appli- 
cable. Mob. Fire Dept. Ins. Co. vs. Miller, 420. 


- Where evidence purports to represent only the substance or effect 
of documents introduced, and is so vague and meagre that this 
court cannot ascertain whether the charge complained of pro- 
duced a wrong verdict or not, new trial not ordered. Parker, 
executor, vs, Dowdy, 439. 


. Exception to allowance or refusal of amendment to declaration, 
cannot be brought to supreme court until final termination of 
cause. Jackson & Oo. vs. Greene & Co., 460. 


Certificate to bill of exceptions need not be literally as in Code. 
Cent. R. R. & Bk’g Co. vs. Perry, 461. 


22. New trial not granted on ground that verdict does not cover 
issues submitted, where record is so defective as not to show 
precisely how the case was submitted to the jury, and what 
was before them. Haynes et al. vs. Battle, 484. 

. That admissions and positions mentioned in charge were cor- 
rectly recited, presumed, if nothing to contrary appears. 
Weekes vs. Cottingham, 559. 

. Bill of exceptions filed July 15, 1876, certiried, with transcript of 
record on 19th of same month, but not forwarded to clerk’s 
office of this court until January 5, 1877, the return day to 
present term being December 26, 1876, case will not be entered 
on docket of this term, and this though it may be shown that 
clerk of superior court was unable, by reason of indisposition, 
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to transact official business from December Ist, until after such 
return day. McDaniel & Strong vs. Supt. West. & At. R. R., 
598. 

26. Diligence would have required that counsel should have applied 
for mandamus against clerk, when he failed to forward papers 
within ten days from the date of the filing of the bill of excep- 
tions in his office. Ibid. 


27. Where bill of exceptions has no certificate of clerk thereto, coun- 
sel for plaintiff will not be allowed to withdraw papers for the 
purpose of having such certificate attached, after the call of 
the cases from that circuit has commenced, even though coun- 
sel stated that if the bill of exceptions was not returned, with 
the certificate attached, before the case was reached, the writ 
of error might be dismissed. Middlebrooks vs. Wilcox, Gibbs & 
Co., 599. 

28. Diligence would have required that the defect should have been 
cured before the circuit to which it belonged had been reached. 
Ibid. 


29. Material portions of record wanting, dismissal not prevented by 
fact that absent parts are fully set forth in bill of exceptions, 
Certificate of judge can no more authenticate a portion of the 


record than can the certificate of the clerk a portion of the 
bill of exceptions. Thompson vs. Central RR. & Bank’g Oo., 
600. 

30. Suggestion of diminution not allowed after abstract has been 
read and the argument progressed, even though attention of 
counsel for plaintiff be then called, for first time, to defect. 
Ibid. 

31. Where counsel suggests the death of plaintiff in error, and moves 
an order making his temporary administrator a party, and 
such motion is resisted upon the ground that the action abated 
on the death of the plaintiff, the question as to the right of a tem- 
porary administrator to be made a party being waived, and the 
court directs that the question as to the abatement of the suit, 
be argued with the main case, and that the clerk should not 
enter the order until the preliminary question was determined, 
upon the attention of counsel being called to the fact that ma- 
terial portions of the record were wanting, thus necessitating 
a dismissal of the writ of error, he will be allowed to withdraw 
such motion to make parties, and the case will be continued. 

» [hid. 

82. Bill of exceptions signed neither by plaintiff in error nor his 
counsel, and no assignment of error therein contained, writ of 
error dismissed. Copy bill is no evidence, and cannot be con- 
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sidered to show assignment of error not in original. Anderson, 
executor, vs. Baker, 604. 


33. Bill of exceptions by claimant, but supported by no record ap- 
propriate to claim case, reversal impracticable. Harnett vs. 
Morris, 604. 


PRESCRIPTION. 


1. Principle of common law, that right to easement of light and 
air passing over another’s land through ancient windows, may 
be acquired by possession and use, is not applicable to this 
country. Turner vs. Thompson, 268. 


2. Execution showing levy upon, and sale of, certain land, without 
specifying who to, inadmissible as color of title, in absence of 
proof that deed was executed in accordance with sale. Baird 
et al. vs. Hoans, 350. 


3. Parol evidence as to who was purchaser, as foundation for its 
introduction, properly excluded. did. 


4. Quit-claim deed sufficient color upon which to base prescription. 
Castleberry vs. Black et al., 386. 


5. For defendant to rely on deed as color, not necessary to show 
affirmatively that person who executed same had either title 
or possession. McMullin et al. vs. Hrwin, 427. 

6. Color and possession sufficient for prescription, whether posses- 
sion be in person or by tenant. Ibid. 

7%. Written agreement to divide lands owned or claimed in common, 
though made by the administrator of one of the tenants in 
common, without an order from court for the partition there- 
of, is admissible as color. Shiels vs. Lamar, adm’z, 591. 

8. Though the description be not clearly expressed, yet when it 
contains certain indicia by which a surveyor can ascertain the di- 
viding line agreed upon, paper is color to extent of true divid- 
ing line; and where that line actually was, is question for 
jury. Ibid. 

9. Seven years’ possession up to line, by party who made agree- 
ment, and those who hold under him, sufficient title to recover 
in ejectment. Ibid. 

10. Disputed lines between adverse claimants of land, and questions 
of where old fences stood in the past, and how long they stood 
in certain localities, are peculiarly for the jury. Ibid. 


PRESUMPTIONS. See Administrators and Hxecutors, 7; Equity, 27; 
Practice in Supreme Court, 18, 24. 


PRINCIPAL AND ACCESSORIES. See Criminal Law, 65, 67, 68. 
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PRINCIPAL AND AGENT. 


1. Action against corporation for libel; conduct of agent which will 
bind company as admission that it authorized publication. Z'he 
Howe Machine Co. vs. Souder, 64. 


2. Sayings of conductor to fireman at next station to that of injury, 
inadmissible in suit against railroad; especially when offered 
in behalf of company. Cent. R. R & Bk’g Co. vs. Kelly, 107. 


3. Tenant is not agent of landlord to make latter responsible for 
damages to third persons which result from the illegal or neg- 
ligent use of the premises by the former. White & Oo. vs. 
Montgomery, 204. 


4. Principal liable for tort of agent in the course of his business, to 
the same extent as would be the agent if he were sued. Gas- 
way vs. At &|W. P. R. R. Co., 216. 


. This principle is especially applicable where agent is retained 
after the tort, and thereby his acts impliedly ratified. did. 


. Contract with agent, in ignorance of fact that he is not contract- 
ing as principal, for certain work to be done, payments made 
to him before notice, allowed to stand as against principal. 
Peel vs. Shepherd, 365. 

. Title retained.as agent, remains in the principal, whether the 
notes for purchase money be payable to the one or the other. 
Jowers vs. Blandys, 379. 

. Trover for property, on condition broken, therefore, may be 
brought by principal. did. 


. Party taking and enjoying benefits under award, cannot subse- 
quently object thereto on ground that agent had no authority 
to bind him by submission. Perry, adm’r, vs. Mulligan, 479. 

. Whether unauthorized order for purchase of goods, given by 
agent, was ratified, question for jury under proper charge, and 
not for court. Burr & Co, vs. Howard & Sons, 564. 


PRINCIPAL AND SECURITY. 

1. Personalty of principal, which he is entitled to claim as exempt, 
under levy, surety has no absolute right to have it sold on first 
sale day. Lilly vs. Roberts, 363. 

2. If creditor, for no consideration except principal’s promise to pay 
debt, or part thereof, postpones sale, and debtor claims exemp- 
tion, surety not discharged. did. 

8. Joint bond sued by sheriff; process directed to sheriff and served 
by him on all the defendants; the sureties alone answer, but 
file no plea; not too late, at second term, for them to move to 
dismiss for want of legal process, etc., before pleading to mer- 
its, Johnson et al, vs. Shurley, 417. 
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4. Conversation by creditor with principal, resulting in the granting 
of solicited indulgence as a favor, not discharge surety. Va- 
son et al., vs. Beall, trustee, 500. 

5. Joint and several note, surety not discharged because in suit 
against principal, justice gave judgment for him; especially if 
holder consulted surety before trading for it, and relied upon 
his promise to attend to the suit; and especially as it did not 
appear but that the judgment was only a dismissal of the case. 
Hardin vs. Johnston, 522. 


PROCESS. See Practice in Superior Court, 8, 10. 
PRODUCTION OF PAPERS. See Hvidence, 19, 29. 
PROMISSORY NOTES See Negotiable Instruments, 1, 2. 


RAILROADS. 


1. Opinion of plaintiff, that damage from crushing of hand in coup- 
ling cars was $10,000.00, inadmissible; he should state facts. 
Cent. R. R. and B’k’g Co. vs. Kelly, 107. 

2. Sayings of conductor to fireman at next station to that of acci- 
dent, inadmissible, especially in behalf of company. Ibid. 


3. Questions are the fault of plaintiff and the negligence of defend- 


ant, without regard to the nature of the business or the condi- 
tion of the plaintiff’s hands. If business was very dangerous, 
duty was upon both parties to use more care; if there was a 
defect in the left hand of plaintiff, the defendant should have 
observed it before employing him about such work. Jbdid. 

4. Rule as to presumptions in cases of injuries to employees of rail- 
roads. Ibid. 


5. Train not run according to schedule, railroad liable to person 
sustaining injury. Sav., Skid. and Sea. R. R. Co. vs, Bonaud, 180. 


7. Liability of railroad extends to tortious acts of servants in check- 
ing baggage, and on the platform or area along the cars neces- 
sary to be used by passengers in procuring seats and vhecking 
baggage, etc. Gasway vs. A. and W. P. R. R. Co., 216. 


8. If tortious act be such as would have subjected servant to exem- 
plary or vindictive damages had he been sued as principal, 
company will be responsible for like damages. bid. 

9. These principles are especially applicable where servants are re- 
tained after the torts, and thereby their acts impliedly ratified. 
Lbid., 

10. Action for loss of freight in car loaded by plaintiff, but keys re- 
tained by agent of railroad, not error to exclude evidence that 
it was the custom of the company not to be responsible for 
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conduct of agents who held keys. Cent. R. R. and Bk’g Co. 
vs. Anderson, 3938. 


11. Nor was it error to exclude evidence that whén a car is chartered 
by road, and loaded and unloaded by owner of goods, company 
is not responsible for any loss whatever, especially if its agents 
retain the keys, and more especially where there was a special 
contract which fixed the company’s liability. did. 


. In case of chartered car, responsibility of carrier commences with 
delivery to it of goods, and ends with their delivery at destina- 
tion. did. 

. After proof of loss, burden is on carrier to show diligence, the 
presumption being against it. did. 

. Special contract, if legal, will govern. did. 


. Plaintiff was traveling on free ticket which had on its back an 
indorsement containing certain conditions for his signature, 
which he declined to sign, and was ejected from the cars; dis- 
cretion of court below setting aside verdict for $5,000.00 not 
controlled. Zlliott vs. W. and A. R. R. Oo., 454. 


. One who has ticket, and is present at ordinary point of departure, 
though not on train, is a passenger. Cent. R. R. and Bkg Co. 
vs. Perry, 461. 

. In duties towards him, directly involving his safety, company 
bound to extraordinary diligence, and in those touching his 
convenience, to ordinary diligence. did. 


. Rule of extraordinary diligence applies to receiving, keeping, 
carrying and discharging passengers; not apply to precau- 
tions to prevent them from being left, if they are unnecessa- 
rily late in taking places, etc. Ibid. 


. Ordinany diligence as to signals is required on both sides—on the 
side of the company in giving, and on the side of the passen 
gers in observing them. What kind of signals will come up 
to such diligence, by what means to be made, and with what 
degree of loudness or distinctness, are questions for the jury. 
Ibid. 

. Ordinarily the sole place to board a train is that provided by the 
company. Whether pursuit, with intention of boarding a 
moving train, could properly be undertaken at all, or could 
properly be continued until the injury was received, should be 
left to the jury. Ibid. 


. Depot and track used in common by two chartered companies, 
though belonging to one of them exclusively, must be consid- 
ered as belonging to each relatively to its own operations and 
business. did. 
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22. Employee suing for injury resulting from act in which he partic- 
ipated, must prove, either that he was not to blame, or that 
the company was. Company may defend successfully by dis- 
proving either proposition. Cent. R. R. and Bk’g Co. vs. Ken- 
ney, 485. 

28. Section-master in temporary charge of a hand-car, must note such 
defects in it as are discoverable by reasonable and ordinary 
diligence, and decline to use it if it be obviously unsafe. bid. 

24. If defect was such as to deceive human judgment, both plaintiff 
and company stand excused, and the diligence exercised by the 
employee goes to the employer’s credit as well as hisown. Ibid. 

25. Stock killed, remedy provided for in §3043 of Code et segq., is 
merely cumulative, and does not oust the regular justice courts 
of their jurisdiction. W.and A. R. R. Co. vs. Brown, 534, 


RECEIVER. See Injunction and Receiver. 
REGISTRY. See Deeds, 1. 


REPLEVY BOND. See Lien, 2, 4. 


SALES. 


1. Sale, nominally for cash, may be completed by adopting in set- 
tlement a substitute therefor, if parties intend to pass title. 
Flanders & Huguenin vs. Maynard, 56. 

. Where cotton was sold nominally for cash, but, on settlement, 
price was entered to seller’s credit by purchasers, as bankers, 
seller taking pass-book, cotton being in neighboring warehouse 
and nothing said as to delivery, transaction is prima facie either 
a loan of value of cotton, considered as paid for, or a sale for 
credit instead of cash. Ibid. 

3. Intention to dispense with actual delivery, may be inferred from 
circumstances. Ibid. 

. Parties consifering sale complete as to price and delivery, title 
passes; otherwise, not. Ibid. 

. Delivery made with stipulation for retaining title till payment, 
sale is conditional. did. 

. Condition not avoided by sale to bona fide purchaser for value, 
and without notice. Ibid. 

. In sales of cotton, etc., by planter or commission merchant ‘‘ on 
cash sale,” title remains undivested till payment, by operation 
of statute. Ibid. 

. Where goods are bought at definite prices in one market for sale 
in another, and buyer has full opportunity to examine for him- 
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self, seller not held to warrant prices to be as low as any in 
former market, and low enough to produce profit in latter, 
though he may say they are so, and though buyer may believe 
it and act thereon. Falkner & Co. vs. Lane, 116. 

9. Delivery of personalty on contract that title is to remain in seller 
until price is paid, not pass title presently. Jowers vs. Blandys, 
379. 


10. Mortgage or sale of portion of crop not planted, there cannot be. 
Redd & Co. vs. Burrus & Williams, 574. 


11. Delivery to carrier is delivery to consignees, but not to third party 
to whom cotton was not consigned, though the proceeds were 
intended for his benefit; therefore attachment will take prece- 
dence. Ibid. 


SCALING ORDINANCE. See Debtor and Creditor, 5, 6. 


SERVICE. 


1. Traverse of return by sheriff alleged as follows: ‘‘And now 
comes defendant, and during first term after knowledge that 
any entry of service was made serving him, defendant, by 
Matthew Kemp, with a copy of the declaration, and traverses 
said return, and says the same is untrue and false, and he avers 
that no service of any kind, personally or otherwise, was ever 
perfected on him, and of this he prays judgment: Held, that 
a demurrer thereto was properly overruled. Robertson vs. Pharr, 
605. 


SET-OFF. 

1. Debts are not mutual when one is by the defendants as principal 
and surety, to the plaintiff as trustee for a minor, and the other 
is by the plaintiff as an individual to the defendants as part- 
ners. Vason et al. vs. Beall, trustee, 500. 


SEVERANCE. See Criminal Law, 70. 


SHELLEY’S CASE, RULE IN. See Trusts, 1. 


SLANDER. See Libel and Slander. 

SPECIFIC PERFORMANCE.. See Equity, 23, 24. 
STATUTE OF FRAUDS. See Purtnership, 8. 

STATUTE OF LIMITATIONS. See Limitations, Statute of. 


STREETS. See Municipal Corporations, 2, 6. 
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TAXES. 


1. Money raised by sheriff under execution issued by comptroller 
against delinquent tax collector, not paid to plaintiff in older 
judgment. Sheriff's duty is to remit to comptroller at once. 
Goldsmith, Compt. Gen. vs. Kemp, adm’r, et al., 106. 


TELEGRAPH COMPANIES. 


1. Where message is delivered for transmission, company occupies 
legal status of bailee for hire, and not that of common carrier. 
West. U. Tel. Co. vs. Fontaine, 483. 


2. Agreement that company shall not be liable for errors or delays 
in transmission or delivery, or for non-delivery, from whatever 
cause occurring, not relieve it from liability for gross negli- 
gence. Ibid. 


TENANT IN COMMON. See Dovwer, 2; Estates, 6. 
THREATS. See Criminal Lav, 33. 
TRADE, CONTRACTS IN RESTRAINT OF. See Contracts, 10,11. 


TROVER. See Actions, 3, 4. 


TRUSTS. 


1. Executory trusts not within rule in Shelley’s case. Wayne vs. 
Lawrence, adm’r, et al., 15. 

2. Title in trustees for use of husband, wite and children, on cer- 
tain contingencies, such title not divested by verdict of total 
divorce in favor of wife, so as to vest property absolutely in 
children, the trustee being no party to proceeding in divorce 
case, and the verdict being silent as to the disposition of the 
property, although it was embraced in a schedule attached to 
the libel. Barclay vs. Waring, guardian, 86. 

3. As the deed provided that the property, on certain contingencies» 
should go to the husband and children, should the former sur- 
vive her, it must mean some person who should be her hus- 
band at her death; and as, after the divorce, the defendant 
ceased to be her husband, he took nothing in the property con- 
veyed. Ibid. 

4. Will provided that trustee should hold property for benefit 
of children of complainants and of the wife of said trustee, 
until death of last survivor of complainants and of said wife, 
then to be divided equally between said children or their repre- 
sentatives; complainants filed bill alleging waste, mismanage- 
ment, etc., and praying injunction and receiver: Held, that 
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demurrer thereto, on ground that complainants had no interest 
in property, should have been sustained. Hayles, trustee, vs. 
Farmer et al., 324. 

5. Should children be made parties, court would see that trust prop- 
erty was protected. bid. 

6. Promise by trustee to allow his personal debt as credit upon note 
held by him as trustee, not binding on trust, and this though 
personal debt has become barred from delay to sue thus in- 
duced. Vason et al., vs. Beall, trustee, 500. 


7. Bill to set aside unauthorized trade by trustee, with one who had 
notice of want of authority, filed by complainant, a married 
woman and her infant children, five years after trade, demurrer 
thereto properly overruled. Gardner 0s. Crockett, 608. 


USURY. See Interest and Usury, 2, 3. 


VENDOR AND PURCHASER. 


1. The principle of the common law, that the right to the easement 
of light and air passing over another’s land through ancient 
windows, may be acquired by possession and use, is not appli- 
cable to this country. Turner vs. Thompson, 268. 


. Where executrix sold half lot of land, with tenement thereon 
having windows opening on the other half lot, and bought the 
other half herself, she is estopped from obstructing the pas- 
sage of light and air through such windows, if necessary to 
the reasonable enjoyment of the tenement which she sold. did. 

. In dividing the lot between the executrix and the purchaser, 
there having been no dividing fence at the time of the sale, 
regard should be had to the outbuildings in the rear, and if 
the line which his deed calls for divides the lot substantially, 
and places the buildings in the rear on the proper sides, and the 
jury find such to be the true line, it should stand. bid. 

. Title of bona fide purchaser of property obtained by duress, with- 
out notice, protected. Bazemore vs: Freeman et al. executors,276. 


5. Where wife, in April, 1872, brings ejectment for land, to which 
she had executed a deed in January, 1869, but claiming that it 
was obtained by the duress of her husband, it would seem that 
she would be estopped by her acquiescence, as against a pur- 
chaser without notice. Ibid. 

. Breach of warranty against incumbrances set up defensively to 
action for purchase money, all breaches must be assigned which 
have occurred. Desvergers et al. vs. Willis, adm’r, 388. 

. Complainant, as administrator, sold land; the purchaser died 
without having paid for it; complainant then, as administra- 
tor of the purchaser, again sold it, and the widow of the latter 
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bought. She has never paid one dollar of the purchase money. 

The first sale took place before the abolishment of the vendor’s 

lien, and the second after. No deeds were ever delivered. 

Held, that complainant was not entitled to recoveer the land 

as administrator of either estate for the purpose of again ad- 

ministering it. The land should be sold, and the proceeds ap- 
plied, first, to the payment of the balance due the estate of the 
original owner, and, next, to the estate of the first purchaser, 
to be paid over to his widow on final settlement between her 
and complainant as his administrator. McClure vs. Williams, 

adm’r, 494. 

8. That one of the lots of land for which note was given, was 
omitted from deed, which was accepted by defendant, though 
specified in bond, upon which was.based a prayer that the deed 
be reformed, or that defendant be permitted to set off or re- 
coup the value of the lot, in absence of averment that it was 
omitted by fraud, accident or mistake, plea so alleging, pro- 

perly stricken. Neil vs. Bunn, 583. 




















VENUE. See Zquity, 14. 


VERDICT. 


1. Trover, that verdict in was written on bail affidavit instead of on 
declaration, no ground either of arrest of judgment or of new 
trial. Proper for court to direct that it be transferred to de- 
claration. Erskin vs. Wiggins, 186. 

2. Must be for plaintiff or.defendant, and must cover issues made; 
therefore, verdict for one defendant against another, there 
being no pleadings between them, is void. Maples vs. Hoggard, 
315. 

3. In civil case verdict may be received in absence of defendant and 
counsel. Perry; adm’r, vs. Mulligan, 479. 

4, To render verdict on principles of equity, is to do between the 
parties what is right and equitable, according to the evidence 
and the law. Vason et al. vs. Beall, trustee, 500. 

5. Verdict for $60.00 principal, interest and costs, means $60.00 
principal, with interest and costs, and the court may order it 
corrected so as thus'to read. Hardin vs. Johnston, 522. 

6. Verdict of guilty of ‘‘involuntary manslaughter without due 
caution and cirtcumspection,” is so uncertain as to authorize 
the judge not to receive it; and when the jury returned with a 
verdict of voluntary manslaughter, it was properly received. 
Turbaville vs. State, 545. 

7. Count upon which it was rendered, verdict need not specify. 

Stewart vs. State, 577. 
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WAIFS. See Partnership, 4. 
WARRANTY. See Sales, 8; Vendor and Purchaser, 6. 
WILLS. 


1. Where one item of will gave bulk of property to testator’s wife 
for life, and at her death to her children; and another item 
gave his granddaughter $1000, to be paid at the close of his es- 
tate, and $500 for her tuition, and provided that ‘‘if she should 
depart this life, the money to be returned to the estate;” if she 
died before the close of the estate, legacy lapsed. Usry, ez’r, 
0s. Hobbs et al., 32. 


2. At close of estate, legacy was to be paid her absolutely. J did. 


3. Time of such closing of estate was upon division of property, 
after death of wife. Ibid. 


4. Bequest for benefit of slave, in 1857, was void; will must be con- 
strued under law as it existed at that date. Munroe vs. Basin- 
ger, 118. 


5. Provision that lands should not be sold for distribution for thir- 
teen years from date; private sale by executrix within period 
and ejectment by heirs: Held, that they could not recover, be- 
cause if executrix had no authority to sell, title still remained 
in her. Netsler vs. Moore et al., 334. 


WITNESS. 


1. Where an ante-nuptial deed settled certain property in trust, and 
such instrument had been mutilated by tearing off some of the 
signatures thereto, and a post-nuptial deed made by the hus- 
band, by virtue of his marital rights, settling the property dif- 
ferently, and the wife had obtained a total divorce, and died, 
leaving an only child, and the latter, by her guardian, brought 
a bill to cancel the post-nuptial and to set up the ante-nuptial 
deed, on the ground that the latter had been fraudulently mu_ 
tilated by her father; and where the father defended, by alleg- 
ing that the ante-nuptial deed was mutilated and destroyed be- 
fore the marriage, by the trustee, in his presence, and that of 
his wife, and where both the wife and the trustee were dead at 
the time of the trial: Held, that the husband was incompetent 
to prove the destruction of the marriage settlement. Barclay 
vs. Waring, guardian, 86. 


2. Privilege of attorney as witness. Raefle vs. Moore et al., 94. 


3. Whenever the witness is unintelligible, court may have inter- 
preter sworn to translate evidence. Schall vs. Hisner, 190. 
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4, Answer of attorney to rule cannot discharge him by setting up 
contract with client appropriating claim upon which collection 
was made, to indebtedness to him otherwise barred by act of 
1869; especially if other party to contract be dead. Foster vs. 
Reid et al., 221. 


5. One party to contract dead, other incompetent. Hays vs. Calla- 
way, 228. 

6. That party was examined in chief as to matters which did not 
transpire between him and deceased, not authorize cross-exami 
nation as to transactions which did. Perry, adm’r, vs. Mulli- 
gan, 479. 

7. If agent of dead party has been examined by interrogatories, 
survivor may testify as to transactions between himself and 
such agent, though the latter be dead at the time of trial. did. 


8. Party incompetent because other party to contract is dead; rule 
inapplicable as to matters not transpiring between the witness 
and the deceased. McClure vs. Williams, adm’r, 494. 


9. Separation of witnesses is required when ‘practicable and con- 
venient,” and is within the discretion of the presiding judge, 
which will not be interfered with unless grossly abused. Twr- 
biville vs. State, 545. 
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